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The police power is rapidly becoming a 
weapon of offense as well as defense. ‘To 
gratify the prejudices 
PROHIBITING THE and selfishness of the 
MANUFACTURE majority against a cer- 
OF OLEOMARGARINE. tain minority of the 
population, this power 
has been called into play and extended to 
such proportions that courts have confessed 
their inability to define it or to set any limit 
to its exercise. The leading case of Lake- 
view v. Cemetery Company, 70 Ill. 191, at- 
tempted to survey the boundaries of this im- 
portant subject, but its unanswerale argu- 
ment against putting into the hands of the 
legislature such great power without defini- 
tion or limitation, has been consistently dis- 
regarded by courts of last rescrt of late 
years, making it necessary that a voice of 
protest should be heard against incroachments 
upon the constitutional rights of the people 
under this power. The legislature in this coun- 
try is not, as in England, supreme in its dis- 
cretion. ‘There the majority of the people 
speak finally on all questions. Here all the 
people have already spoken finally on certain 
vital and essential questions, leaving the de- 
cision of all others within the prerogative of 
the majority. Therefore, it is the highest 
and most important principle of American 
jurisprudence and government, that the voice 
of allthe people by the constitution is of 
higher authority than the voice of any tem- 
porary or possibly prejudiced majority speak- 
ing through the legislature. 

The pertinency of these general observa- 
tions is quite apparent when attention is 
called to recent legislation on the subject of 
the manufacture and sale of oleomargarine. 
Narrow-eyed prejudice never won a more 
conspicuous victory than is evidenced by the 
legislation on this subject. Oleomargarine 
was, atits inception, and is to-day, acknowl- 
edged to be one of the world’s greatest dis- 
coveries. It was the result of a successful 
analysis of the constituent parts of butter, 
and the bringing of these same el-ments 
from o'her sources and combining them in 





the same proportions as they exist in the 
natural article. It is composed of identically 
the same elements as dairy butter, and is 
therefore equally as wholesome and nutri- 
tious. The only serious charge that can 
justly be made against it is that it threatens 
to destroy the dairy industry of the country. 
Two questions arise in regard to such legis- 
lation: Can this industry be regulated? Can 
it be prohibited? We answer aflirmatively the 
first question. We deny emphatically the 
latter. 

There are only two grounds for the exer- 
cise of the police power on this subject: 
first, that it tends to injure the health and 
safety of the community; or second, that 
‘fraud and imposition result inevitably from 
it. It is safe to say at this stage of the scien- 
tific investigation of the subject, that no 
court would permit a legislature to assign 
the first reason as ajustification for the exer- 
cise of this power either for regulating or 
prohibiting the sale of oleomargarine, It is 
not what a legislature labels an act to be 
that brings it within the police power, but 
what it really is, and there cannot be any 
honest dispute today as to the wholesome- 
ness of this article. We are confined there- 
fore to the second ground. We nced hardly 
say that while on this ground the legislature 
would have ample authority to regulate its 
sale so as to prevent the frauds which are 
claimed to flow from it, it could not, with 
any show of constitutional authority, abso- 
lutely probibit the manufacture or sale of an 
article not injurious to the public 
health and safety, and where no fraud is 
practiced in its sale or distribution. 
To deny this proposition leaves only one al- 
ternative,—that the legislature has power to 
prohibit any business in which fraud is prac- 
ticed. We are not unmindful of the fact 
that the supreme court has decided other- 
wise in the case of Powell v. Pennsylvania, 
127 U. S. 678. But this case arose at.a time 
when knowledge on the subject was not gen- 
eral, and the court, in a very unsatisfactory 
opinion, judged from a logical standpoint, 
was ale to discliim any knowledge of the 
wholesomeness of the article. But even in 
this case Justice Field, one of the highest 
authorities on the United States constitution, 
recorded his dissent in one of the most 
vigorous and characteristic of his opinions. 
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In one of the greatest arguments ever made 
on this question he clearly distinguished be- 
tween regulation and prohibition in regard to 
subjects which are not injurious to public 
health or safety. He reached the uncontro- 
vertible conclusion that in regard to such 
articles the legislature may make such regu 
lations as will prevent fraud and imposition, 
but by virtue of no authority could it abso- 
lutely prohibit its sale. We may therefore 
state the law to be that the legislature may 
prohibit the sale of an article designed as an 
imitation of butter or to be passed off as 
such, but not of an article designed to take 
the place of butter, and in which no fraud or 
simulation is practiced. In other words, if 
a man desires to manufacture an oleoginous 
substance, and to sell it only as such, and if 
other men desire to purchase and use such 
article in preference to butter, no state has 
the right to interfere with the transaction. 
There isin such case an entire absence of 
any injury to the public health and safety or 
of any fraud or imposition upon the public. 
No legal justification for prohibiting this 
industry can be found in any of the high au- 
thorities on the constitution. Its success 
simply shows the power of ene class in the 
community when its commercial interests 
are affected to pack the legislature and drive 
the disturbing element from the state. Jus- 
tice Rapallo, in the leading case of People v. 
Marx, 99 N. Y. 377, in denying the validity 
of such legislation, said: ‘‘It appears to us 
quite clear that the object and effect of the 
enactment under consideration were not to 
supplement the existing provisions against 
fraud and deception by means of imitations 
of dairy butter, but to take a further and 
bolder step, and by absolutely prohibiting 
the manufacture or sale of any article which 
could be used as a substitute for it, however 


openly and fairly the character of the sub-. 


stitute might be avowed and published, to 
drive the substituted article from the market, 
and protect those engaged in the manufact- 
ure of dairy products, against the competition 
of cheaper substances, capable of being ap- 
plied to the same uses, as articles of food.’’ 
When the courts of this country permit such 
legislation to pass the test of constitutional- 
ity they begin to undermine many of the 
most cherished rights of the American peo- 
ple; and none of these rights are more im- 





portant or more firmly established than 
the privilege of every American citizen to 
adopt and follow such lawful industrial pur- 
suit, not injurious to the community, as he 
may see fit. 








NOTES OF IMPORTANT DECISIONS. 





EXECUTORS AND ADMINISTRATORS—RIGHT OF 
FOREIGN CORPORATIONS TO ACT AS ADMIN- 
ISTRATOR.—A decision which threatens to upset 
the business of a score of trust companies doing 
business as foreign corporations in this state has 
been rendered by the supreme court of errors. 
It refers to the administration of estates, and 
means, in brief, that no corporation, although 
specially chartered in other states, has the right 
to act as administratior of Connecticut estates. 
The suit in question was brought by the Farmers’ 
Loan and Trust Company, of New York, against 
Francis G. Smith, resulting from the death of 
Edward S. Smith, of Waterbury. The applica- 
tion of the trust company to act as administrator 
is deniéd by the supreme court on the ground 
that, as a foreign corporation, it is denied by stat- 
ute the right to carry on the business of deceased 
persons. 

The sweeping effect of this decision may be 
seen from the fact that at present there are 
perhaps twenty foreign corporations handling 
some of the largest Connecticut estates. 





APPEAL AND ERROR—DISTINCTION BETWEEN 
CASES AT LAW AND IN EQUITY AS TO THE PRAC- 
TICE OF REVIEWING THE Facts.—lIt has been 
the practice in all appellate tribunals to review 
the findings of fact as as well as of law in equity 
cases but not in actions at law. The reasons for 
this were that originally all the evideace in 
equity cases was in writing and the further rea- 
son that the chancellor's finding are not reviewed 
like those of the jury by the trial judge. The 
tendency, however, is to abandon this distinc- 
tion. An argument on this point was precip- 
itated in the Missouri Supreme Court in the 
recent case of Smith v. Baer, 668. W. Rep. 166, 
where the exact point decided was that the prac- 
tice of reviewing the findings on conflicting evi- 
dence in equity vases would not be extended to 
cases tried by referees, though the reference was 
compulsory. In the course of his argument, 
Marshall, J., said: ‘*‘Under the constitution this 
court has a right to review the facts as well as 
the law in any case, however it might have been 
tried; but it has not been its practice to do so, 
except in extreme cases, in actions at law, for 
the reason that experience has shown that it was 
not necessary to do so to insure a proper admin- 
istration of justice. The reason for a different 
practice in equity cases has ceased to exist ordi- 
narily, because equity cases are tried on oral 
testimony now, instead of on written testimony, 
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as formerly; but the practice still obtains without 
sufficient reason therefor. There is no more rea- 
son why this court should review the findings of 
a chancellor in an equity case where all the testi- 
mony was given by living witnesses orally, than 
there is why it should review the verdict of a 
jury rendered under like conditions in a case at 
law. Certainly the trained legal mind of the 
chancellor is as capable of reaching as correct a 
conclusion as to the facts as the untrained minds 
of the ordinary jurors; still the practice obtains 
in equity cases.”’ 

Valliant, J., while concurring in the decision 
that the practice of reviewing the facts in equity 
cases should not be extended to cases tried by 
referees, takes issue with the majority opinion as 
to the reasonableness of the general distinction in 
this regard between cases at law and in equity. 
He said, in part: ‘It may be, as pointed out 
above by the learned author of the opinion, that 
the chief reason upon which the action of appel- 
late courts in reviewing the findings of facts by 
the chancellor in equity cases has ceased, since 
the original evidence in such cases no longer 
consists in documents and depositions alone as it 
did of old; yet, if such is the case, the practice of 
appellate courts in that respect has not ceased 
with the reason. ‘This court does weigh the evi- 
dence in equity cases, and makes its own findings 
of facts. I can see why there should be a differ- 
ence observed in this respect between the find- 
ings of facts by a chancellor and the verdict of a 
jury. The difference in the modes of trial sug- 
gesta difference in the modes of review. And 
especially since a verdict of the jury, before it 
reaches the appellate court, is reviewed by the 
trial judge, who, having seen and heard the wit- 
nesses, and observed the conduct of all the par- 
ties at the trial, is better able than the appellate 
court to judge of the correctness of the verdict. 
The findings of a chancellor, however, are not 
subjected to that test before they come up for re- 
view on appeal. ‘The motion for new trial or re- 
hearing is heard by the same chancellor, and he 
passes judgment on his own previous rulings.” 





CONTRACTS FOR LEGAL SERVICES 
BY MUNICIPAL AND OTHER PUBLIC 
CORPORATIONS. 


1. Implied Power to Engage Legal Services Exists. 
2. The Corporation Must Have an Interest in the 
Controversy. 

. Method of Contracting for Legal Services. 

. Contingent Fees. 

. Extra Counsel When Corporation Has Regular 
Attorneys. 





ot em of 


1. Implied Power to Engage Legal Serv- 
ices Exists.—The provisions of the various 
charters and statutes relating to the law of- 
ficers of municipal and other public corpora- 
tions are variant. In some instances a law 
department or office is established and law 


facit cessare tacitum.* 





officers are created, to manage all of the lega] 
business of the corporation. Sometimes 
such duties are specifically described, but 
usually the duties are not stated except in 
general terms. In the more important cities 
the compensation or salary is fixed by charter 
or ordinance, but often times the charter di- 
rects the duties and salary to be regulated by 
ordinance. As a general proposition of law, 
apart‘from special authority, a municipal, or 
other public, corporation, unless expressly 
or impliedly restricted by positive law, pos- 
sesses power to engage legal services and 
bind the corporation to pay for them. The 
power to employ legal counsel whenever and 
wherever, in the discretion of the corporate 
authorities, it is necessary for the corpora- 
tion to be so represented for the preservation 
and protection of its interests, is necessarily 
implied, in order to enable it to effect the 
purposes of its creation and to execute 
faithfully the trust committed toit.! Thus 
a county, being a body politic and corporate, 
with capacity to sue and be sued, tocontract 
and be contracted with, has necessarily 
power to employ counsel, and the compen- 
sation of counsel so employed is a proper 
charge against the county.” In Alabama it 
has been held that an attorney appointed by 
a court to defend a pauper criminal has no 
claim for services against the county; that 
the mere rendition of services does not imply 
compensation. Here the statute provided 
that, if the accused ‘‘is unable to employ 
counsel, the court must appoint counsel for 
him,’’ but made no provision for the pay- 
ment of counsel fee. The case was deter- 
mined upon the principles that whatever is 
omitted in alawis notintended. Expressum 
So in Indiana it has 
been ruled that a county board has no power 
to employ an attorney to conduct criminal 
causes, and bind the county to pay for such 
services. And in the same state it has been 
held that, where attorneys are employed by 
county commissioners in a _ proceeding 
against the county auditor, to compel him to 
place certain taxes on the list, the township 

1 Memphis v. Adams, 9 Heisk. (Tenn.) 518, 526, 24 
Am, Rep. 831; Butternut v. O’Malley, 60 Wis. 333. 

2 Jack v. Moore, 66 Ala. 184; Franklin County v, 
Layman, 43 Ill. App. 163, 33 N. E. Rep. 1094. 

3 Posey v. Mobile County, 50 Ala. 6, 8. 

4 Hight v. Monroe County, 68 Ind. 575; Ripley 


County v. Ward, 60 Ind. 441; Grant County v. Brad- 
ford, 72 Ind. 455. 
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in which the alleged taxable property is sit- 
uated is not liable for payment of fees of 
such attorneys.® In Iowa the county board 
of supervisors may employ a special officer 
or attorney to assist in the collection of taxes 
not collectible by the county treasurer in the 
discharge of his duties.“ But in Missouri 
the county court has no authority to employ 
an attorney to collect delinquent taxes.’ In 
that state county courts are not the general 
agents of the counties or of the state, but 
have such authority only as is expressly 
granted to them by statute, and beyond the 
limits of such grant their acts are void. 
Persons dealing with such agents are bound 
to take notice of their power.§ In Mas- 
sachusetts it was early held that where a 
town appoints a committee for an illegal 
purpose, with authority to defend actions 
growing out of the same, at the expense of 
the town,and the committee employs counsel 
accordingly, by whom professional services 
are rendered in defense of such action, the 
town becomes liable to compensate the at- 
torney for sueh services. The court held 
that the right of counsel so employed to re- 
cover compensation for services rendered 
‘does not depend upon the result of such 
suit, and whether the town was found to have 
acted legally or illegally in the matter in 
controversy, or whether they had or had not 
a valid claim which they sought to enforce ;’’ 
that the ‘‘case does not fall within the prin- 
ciples of those decisions where an express 
promise to indemnify an agent for a breach 
of duty has been held void. Nor does it be- 
long to the class of cases where the contract 
of a town has been held invalid on the 
ground that the subject of the contract was 
foreign to the duties and powers of towns.’’’ 


5 Shirts v. Noblesville Township, 122 Ind. 580, 24 
N. E. Rep. 167. 

6 Wilhelm v. Cedar County, 50 Iowa, 254. 

7 Butler vy. Sullivan County, 108 Mo. 630. 

8 Sturgeon v. Hampton, 88 Mo. 203. Formally, by 
statute in that state, the county court had authority 
to employ an attorney to aid the prosecuting attorney 
in any civil business pertaining to the county: 
Thrasher v. Green County, 87 Mo. 419. See Mont™ 
gomery v. Jackson County, 22 Wis. 69; State v. Frank 
lin County, 21 Ohio St. 648. 

® Cushing v. Stoughton, 6 Cush. (Mass.) 389, 391, 
392. Contracts foreign to the duties and power of 
towns have been held void. Stetson v. Kempton, 13 
Mass. 272; Parsons v. Goshen, 11 Pick. ( Mass.) 396; 
Lewis v. Rochester,9C. B. (N. 8.) 401. Where the 
law forbids municipal authorities cannot employ 





2. The Corporation Must Have an Inter- 
est in the Controversy.—As indicated in the 
last paragraph, it is fundamental that in or- 
der to bind the corporation to pay for legal 
services it must appear that such services 
were rendered in a matter in which the body 
politic and corporate was interested. A bill 
seeking to enjoin the mayor and aldermen 
from granting certain dramshop licenses is 
an action in which the corporation has an 
interest.'° So it has been held that the cor- 
poration may employ an attorney to defend 
a suit against an officer growing out ofa 
transaction in the performance of a duty, as, 
for example, an action for malicious prosecu- 
tion." So a town may employ counsel to de- 
fend its police officers in actions for false 
imprisdnment.’? In Massachusetts, by stat- 
ute, a town interested ina petition before 
the legislature may employ counsel to repre- 
sent it ata hearing before the legislative 
committee."* The enforcement of state laws 
being state and not corporate duties, as a 
rule municipal and other public corporations 
are forbidden from employing counsel to 
prosecute or aid in the prosecution of of- 
fenders against such laws. Notwithstanding 
the charter gives the city ‘‘the general 
powers possessed by municipal corporations 
at common law,’’ no power is implied therein 
to enable employment of counsel, to aid in 
criminal prosecutiors instituted on behalf of 
the state against persons who had been of- 
ficers of the city for crimes committed in the 
course, or under color, of the discharge of 
their offical duties.“ It has been decided 
that where a town has a special interest in 
the prosecution of such state offenders be- 
yond that of the general public, in that it 
receives all fines imposed, such towm may or- 
der its.attorney to assist the state attorneys 
in such prosecution and pay him therefor.!® 
In a suit asking no relief against the city as 


counsel, unless there is money on hand to pay for 
such services. Wallace v. San Jose, 21 Cal. 180. 

10 Curtis v. Gowan, 34 Ill. App.+516. See Halstead 
v. New York, 3 N. Y. 480, 435; Lewis v. Rocbester, 9 
C. B. (N. 8S.) 401. 

1l State v. Hammonton, 39 N. J. L. 430. 

12 Roper v. Laurinburg, 90 N. Car. 427, 7Am. & 
Eng. Corp. Cas, 130; Cullen v. Carthage, 103 Ind. 196, 
14 Am. & Eng. Corp. Cas. 256, 53 Am. Rep. 504. 

13 Connolley v. Beverly, 151 Mass. 437, 24 N. E. 
Rep. 412. 

14 Butler v. Milwaukee, 15 Wis. 493. 

15 People v. Warren, 14 Ll. App. 296. 
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a corporation, exclusively directed against 
its officers, charging lack of legal quali- 
fications to hold office and gross malfeasance 
in office, the municipal corporation has no 
such interest as will authorize it to retain 
counsel to defend such suit, although the 
bill may seek to enjoin the officers from per- 
forming the functions of their oflices and 
ask for the appointment of a receiver with 
power to control the corporate property and 
finances. !® 

3. Method of Contracting for Legal Serv- 
ices.—The method of contracting provided 
by charter, or general law applicable, must 
be substantially followed in the employment 
of legal services. The general rule govern- 
ing ail corporations is that where the law of 
their creation prescribes the particular 
methed for the performance of a corporate 
act such method must be observed. In such 
case the mode laid down for the exercise of 
the power constitutes the measure of author- 
ity." ‘*Where a corporation relies upon a 
grant of power from the legislature for 
authority todo any act, itis as much re- 
stricted to the mode prescribed by the stat- 
ute for its exercise as to the thing allowed 
to be done.’’!® In conferring the power it is 
the intention that it shall be exercised by the 
body ‘‘and in the mode prescribed, and any 
departure from such authority or any at- 
tempt by the body to transfer their power to 
others is unwarranted.’’ In the absence of 
express provision in municipal corporations 
proper, ordinarily the contract is made by 
the council, or other governing legislative 
body, by resolution or ordinance. Where 
the charter provided that no contract should 
be binding unless made by some agent and 
within some appropriation for the purpose, 

16 Smith y. Nashville, 4 Lea (72 Tenn.), 69. 

17 Logansport v. Humphreys, 84 Ind. 467; Sprague 
¥. Coenne, 30 Wis. 209. “The mode in such cases 
constitutes the measure of their power.’’ Per Field, 
J.,in Zottman y. San Francisco, 20 Cal. 96,81 Am. 
Dec. 6. 

18 Per Welles, J.,in Farmers’ _ & Trust Co. v. 
Carroll, 5 Barb. (N. Y.) 6138, 649; Bryan v. Page, 51 
Tex. 532, 32 Am. Rep. 637; Pimental v. San Francisco, 
21 Cal. 851; Gilman v. Milwaukee, 6) Wis. 588; Ne- 
vada v. Eddy, 128 Mo. 546; First Presbyterian Church 
vy. Ft. Wayne, 36 Ind. 338, 10 Am. Rep. 35. 

19 East St. Louis v. Wehrung, 50 IIl. 28, 31; Hur- 
ford v. Omaha, 4 Neb. 336, 350; Hover v. Mayo, 43 
Me. 3822, 832; Glass vy. Ashbury, 49 Cal. 571; Me- 
Cracken v. San Francisco, 16 Cal. 591; MeCoy v. 
Briant, 53 Cal. 248; San Francisco, etc. R. R. Co. v. 
Oakland, 43 Cal. 503. 





it was held that a city was not liable for legal 
services, beneficial to the corporation, per- 
formed by counsel retained by a majority of 
the members of the board of aldermen, with- 
out any official action of the city council or 
of either branch thereof, notwithstanding the 
usage had been to pay such bills approved 
by the committee or either board without 
any formal vote.*” In Vermont it has been 
held that where an attorney continues in the 
management of suits in which the town is in- 
terested, after his term of office has expired, 
without any objection from, or any express 
employment by, the town or his successor, 
he is entitled to recover. Here the court 
applied the usual rule that where an attor- 
ney is employed to take charge of a suit he 
has aright to consider his employment as 
continuing to the end of the litigation, un- 
less dismissed by his client.2! In Indiana 
county commissioners may, by parol, at a 
legal session of the board, by concurrent act 
of a majority thereof, employ an attorney to 
defend a suit brought against a county.” 
But the employment must be while the board 
is in session, for the members thereof cannot 


act severally and separately, and thus 
biud the county for legal services.” 
And in that state it appears that the 


board of trustees of a town has inci- 
dental power to employ counsel.** Under 
the Illinois system of township organization 
there is no official or board represeuting the 
corporate authorities of the town; hence, 
the town supervisor and town auditor have 
no power to employ counsel to bring a 
chancery suit in the name of the town, for 
the electors alone may do this. And in 
that state towns may, by resolution, direct 
the supervisor to procure legal services.”* It 
has been hékd in Vermont that when a town 
agent employs an attorney in a suit in favor 
of or against the town, the town is legally 
bound to pay for the attorney’s services 
without an express vote to that effect; and 
the rule is the same, if the town agent, be- 


20 Butler v. Charlestown, 7 Gray (Mass.), 12. 

21 Langdon v. Castleton, 30 Vt. 285. 

22 MacCable v. Fountain County Commissioners, 46 
Ind. 380. , 

23 Cass County Commissioners y. Ross, 46 Ind. 404, 

24 Cullen v. Carthage, 103 Ind. 196, 53 Am. Rep. 504, 
14 Am. & Eng. Corp. Cas. 256. 

25 Kankakee v. K. & I. R. R. Ce., 115 Il, 88, 90. 

26 Mt. Vernon v. Patton, 94 Ill. 65; Bruce v. Dickey, 
16 Ill. 527; Cooper v. Delavan, 61 Ill. 96. 
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ing himself an attorney, renders professional 
services for the town.” But a prudential 
committee of a school district in that state 
has no authority, without a vote of the dis- 
trict to that effect, to employ counsel in the 
name of the district to defend a suit against 
an officer of the district in which the district 
may be interested; and knowledge of such 
suit and employment on the part of the 
officers of the district and the voters therein 
generally does not constitute acquiescence 
or adoption of such employment.** The 
mayor and board of aldermen of the old 
town have no power to employ attorneys to 
file a bill to restrain the organization of the 
new board of aldermen resulting from the 
consolidation of the old town with another 
municipal corporation.” County commis- 
sioners in Indiana have no implied power to 
employ attorneys for a period of time be- 
yond that when the board will, by operation 
of law, have to be reorganized. They can- 
not bind their successors in this manner.” 
In one case the charter provided for the 
.exercise, by ordinance, of the power to em- 
ploy legal counsel ‘‘for the assistance of the 
common council, and to prosecute in behalf 
of the corporation in criminal cases, and to 
institute and defend civil suits in their be- 
half.’’ The city failed to pass any ordi- 
nance for the exercise of the power. The 
mayor employed attorneys to give a legal 
opinion, touching matters involving the in- 
terests of the city which was read at a meet- 
ing of the council, in connection with other 
opinions, and acted on. In a suit for serv- 
ices by the attorneys against the city it was 
held there could be no recovery. 

4. Contingent Fees.—Contracts for con- 
tingent fees between attorneys and municipal 
corporations have been sustained in particu- 
lar instances.** Thus, in Texas, where by 
charter a city has power to establish ferries, 
it has authority to employ counsel to repre- 
sent it in matters involving the establishment 
of a ferry, and may in such contract agree 
that a portion of the receipts from the ferry 


27 Langdon v. Castleton, 30 Vt. 235. 

28 Harrington v. Alburgh School District, 30 Vt. 155. 

29 Daniel v. Memphis, 11 Humph. (Tenn.) 582. 

30 Jay County Commissioners v. Taylor, 123 Ind. 
148, 80 Am. & Eng. Corp. Cas. 294. 

31 Liability on such contract where part of the 
town, making the contract, is annexed to another. 
Knight vy. Ashland, 61 Wis. 233. 





shall be received by the attorney as com- 
pensation for his services before it reaches 
the city treasury. In this case it was also 
held that a stipulation for increased com- 
pensation, after the making of the first con- 
tract fixing the fee, will be enforced when 
not unreasonable and when based on the 
performance of services not contemplated 
by the original contracc.* Ina Louisiana 
case, under particular charter provisions, it 
was held that the city might legally contract 
by ordinance, with its assistant attorney, to 
collect all bilis for taxes assessed on prop- 
erty as unknown, and all unsatisfied judg- 
ments in favor of the city for taxes, and al- 
low as compensation ‘‘half the exceedent 
of the face of the claim,’’ provided that in 
event of no collection the attorney should 
receive nothing from the city. The court 
found that the duties involved in the con- 
tract did not embrace any of the duties or 
include any of the emolument of the office of 
assistant city attorney.*® On the other 
hand, the Supreme Court of Pennsylvania 
condemned a contract by county commis- 
sioners with attorneys, to institute suit for 
the collection of certain taxes due the county, 
which provided as compensation one-half of 
the taxes to be recovered. It appeared that 
the sum sought to be recovered was in the 
hands of asolvent debtor, and, therefore, the 
court was of the opinion that such contract 
could not be regarded as reasonable upon 
any principle which should govern profes- 
sional conduct, and declared it void in these 
words: ‘‘These commissioners were acting 
in a fiduciary character. They were but 
trustees of the money when received for the 
use of the county. When, therefore, they 
contracted to give one-balf to the plaintiffs 
for their services they exceeded their power. 
They were giving what did not belong to 
them. As well might a trustee contract to 
give away one-half of the trust estate as com- 
pensation to counsel for services in connec- 
tion therewith. If he may give away one- 
half, why not three-fourths, or evena greater 


82 Waterburg v. Laredo, 60 Tex. 519. 


_ 33 State v. New Orleans, 20 La. Ann. 172,90 Am. 


Dec. 880. The city attorney is entitled to commis- 
sion on sums collected on judgments obtained by 
him, although he has been removed from office. The 
successor cannot claim for the city the percentage al- 
lowed tosuch removed officer. Bright v. Hewes, 18 
La. Ann. 666. 
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proportion? Can it be doubted that a court 
of equity would strike down such a contract 
as improvident and a legal fraud ?’’* 

5. Extra Counsel When Corporation Has 
Regular Attorneys.—The general question as 
to the power of a municipal, or other public, 
corporation, having a law officer charged 
by charter or statute with the care of the 
legal business of the corporation, to employ 
another person to perform any part of his 
official duties, has been much discussed in 
judicial decisions. The cases upon the sub- 
ject are numerous and more or less conflict- 
ing. Each case, in a very large degree, 
must depend upon the proper construction 
of the charter or statute creating and regu- 
lating the municipality. Many cases hold 
that, where the corporation has regular 
counsel, charged with the duty of conduct- 
ing all the law business in which the corpora- 
tion is interested, contracts for additional or 
extra legal services are unauthorized.® 
Thus where the charter requires the counsel 
of the corporation to have charge of and 
conduct all the law business of the city and 
the several departments thereof, there is no 
power in the council to employ other coun- 
sel to investigate any particular depart- 
ment, as the police,* or water department,*” 
and make the city pay for such services. So 
a city is not bound for legal services per- 
formed by one in collecting special tax bills, 
where under its charter such duty was im- 
posed upon the city attorney.** The doc- 
trine of some decisions is that, where the 
law does not make it the duty of the official 
to perform the particular service, other at- 
torneys may be employed for this purpose at 
the expense of the publie, but where the 
given services were embraced within the 
duties of the official the rule is otherwise.® 
Thus where the law requires the attorney- 
general of the state to defend suits brought 
against certain officials, as school land com- 
missioners, in their official capacity, the 
state is not liable for services of attorneys 


34 Per Paxson, J., in Chester County v. Barber, 97 
Pa. St. 455, 464. 

35 Clough v. Hart, 8 Kan. 487. 

36 Ransom v. New York, 24 Barb. (N. Y.) 226. 

37 Lyddy v. Long Island City, 104 N. Y. 218. 

38 Memphis v. Brown, 20 Wali. (U. S.) 289, 820. 

39 Brome v. Cuming County, 31 Neb. 362, 34 Am. & 
Eng. Corp. Cas. 481, and note p. 485; Platte County v. 
Gerrard, 12 Neb. 244; Cuming County v. Tate, 10 
Neb. 193. 





who were employed by such commissioners 
in such suit. Here it was found that the 
‘*provisions of law show that the legislature 
did not intend to give to the school land 
commissioners authority to employ counsel 
for the state. The authority is plainly and 
distinctly given to another officer (governor) 
of the government who alone can exercise it 
and render the state liable to pay for legal 
services rendered.’’*” However, authority is 
not wanting which sustains the proposition 
that additional or extra counsel may be em- 
ployed in special matter and suits, notwith- 
standing the corporation has officers charged 
with the duty of attending to ail legal affairs 
in which the corporation is interested. Thus, 
in a New Jersey case, although under the 
city charter the city council had the right to 
defend all suits against the corporation and 
was under legal obligations to perform this 
duty, in the absence of any prohibitory 
words in the charter it was held that the 
corporate authorities had the power to em- 
ploy associate counsel in defending suits 
against the corporation, or suits in which the 
city was interested. But it was said in this 
case that such power does not involve the 
right on the part of the municipal authorities, 
under the guise of such employment, to 
withdraw and take out of the hands of the 
city counsel any particular case or class of 
cases and confide their management to 
others. The court reasoned as follows: 
‘‘There are many circumstances under which 
the interests of the city might, be greatly 
prejudiced unless the corporation could em- 
ploy associate counsel to assist in protecting 
and defending them. No more important 
questions are brought before our courts for 
adjudication than those involving the rights, 
duties and obligations of municipal govern- 
ment, and the supervision of corporate pro- 
ceedings affecting the rights of the individual 
citizen. There is no valid reason why, in 
important cases, a corporation representing 
the citizen at large should not, as well as an 
individual, have the power to employ addi- 
tional counsel when the exigencies of the 
case demand it.’’*! Respecting this point it 
is observed in an early California case: ‘‘It 
is true the charter provides that an attorney 


40 Orton v. State, 12 Wis. 509, 512. 
41 Per Green, J.,in State v. Paterson, 40N. J. L. 186, 
188, 189. 
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shall be elected by the people to attend to 
the business of the city, but this does not 
prevent the employment of other counsel 
when it is impossible for the attorney of the 
city to discharge the required duty.’’* It 
has been held in Kansas that where the 
county attorney commences an action against 
the county commissioners, in the name of the 
state on his relation, to enjoin them from 
erecting permanent county buildings, and 
the trial court decides against the county 
attorney, who appeals the case to the supreme 
court, the commissioners may make a valid 
contract with an attorney to defend the suit 
for them in the latter court, although it ap- 
pears that they were proceeding illegally 
in ordering the erection of the buildings.® 
The rule in Nevada is that a statute creating 
boards of county eommissioners, in author- 
izing them ‘‘to control the prosecution and 
defense of all suits to which the county is a 
party,’’ confers upon them the implied power 
to employ counsel in such suits other than the 
district attorney, and, as a consequence, to 
‘ratify the unauthorized act of an agent in 
employing such counsel.** The same ruling 
has been made in California,“ and Kansas. 
Where there is a vacancy in the office of city 
attorney,” or where the legal officer of the 
corporation refuses to appear,*’ or in case of 
an emergency,” contracts for outside legal 
services have been sustained.” 
EvGene McQvILiin. 
St. Louis, Mo. 


42 Per Baldwin, J.,in Smith v. Sacramento, 13 Cal. 
531, 532. Extra counsel allowed for special suits. 
State v. New Orleans, 2 La. Ann. 172, 96 Am. Dec. 
390. 

43 Doster v. Howe, 28 Kan. 353. 

44 Clarke v. Lyon County, 8 Nev. 181; Ellis v. Washo 
County, 7 Nev. 291, citing and relying on Smith vy. 
Sacramento, 13 Cal., 531 and Hornblower v. Duden, 
35 Cal. 664. 

45 Hornblower v. Duden, 35 Cal. 664. In Iowa a 
county may employ attorney to assist the district 
attorney in prosecuting criminal causes. Curtis v. 
Cass County, 49 Iowa, 421. 

46 Thatcher y. Jefferson County Commissioners, 13 
Kas. 182. 

47 Roodhouse v. Jennings, 29 Ill. App. 50. 

43 Curtis v. Gowan, 34 Ill. App. 516. 


49 Louisville v. Murphy, 86 Ky. 53, 18 Am. & 


Eng. Corp. Cas. 421. 

4 Asto theright of counsel of the corporation to re- 
ceive compensation for services rendered to the board 
of supervisors of the county and its committee, where 
the county and the city embrace the same territory 
and the board is composed of the mayor of the city, 

he recorder and aldermen, see Brady v. Supervisors 





of City and County of New York, 2 Sandf. (N. Y.) 
460, affirmed in 10 N. Y. 260. As to revoking author- 
ity of attorney of record by order of court, see Barker 
v. Williamsburg, 18 How. Pr. (N. Y.) 250. 








* CONSTITUTIONAL LAW—VALIDITY OF STATE 


STATUTE RESTRICTING MANUFACTURE 
AND SALE OF OLEOMARGARINE. 


CAPITAL CITY DAIRY CO. v. STATE OF OHIO. 


Supreme Court of the United States, January 6, 1902. 

1. The commerce clause of the federa! constitution 
is not violated by the provisions of the statutes of 
Ohio relating to the manufacture and sale of oleo- 
margarine within the state by a corporation created 
by its laws. 

2. An Obiocorporation engaged in the mawufacture 
and sale of oleomargarine witbin the state of Ohio is 
not deprived of its property without due process of 
law by the statutes of that state which forbid the 
manufacture or sale of any oleomargarine which con- 
tains any coloring matter, altheugh by the Obio stat- 
utes harmless coloring matter may be used in butter. 


WulITE, J.: By a law of the state of Ohio, 
enacted in 1884, it was made the duty of every 
one manufacturing or exposing for sale any drug 
or article of food included in the provisions of the 
act to furnish, on demand, to the person who 
should apply for and tender the value of the same, 
a sufficient sample to enable an analysis to be 
made. This lawis compiled in Bate’s Annotated 
(Ohio) Statutes, § 4200-7. 

By the provisions of another statute enacted in 
1886, and amended in 1887, it was made unlawful 
to sell or offer for sale or exchange any substance 
purporting, appearing, or represented to be but- 
ter or cheese, or having either the semblance of 
butter or cheese, not wholly made of pure milk 
or cream, salt, and barmless coloring matter, un- 
less done under its true name; and it was exacted 
that each package should have distinctly marked 
upon it, in the manner pointed out in the statute, 
the true name of the article and its constituent 
ingredients. And it was further forbidden, in the 
marking, to use any words or combination of 
words indicating that the article was either but- 
ter, cream, or dairy product. This statute is 
compiled in Bate’s Annotated Statutes of Ohio, § 
4200-30. 

In 1890 it was further provided that no person 
should manufacture within the state, or should 
offer for sale therein, whether manufactured 
therein or not, any substance made out of any 
animal or vegetable oil, not produced from un- 
adulterated milk or cream from the same, in im- 
itation or semblance of natural butter or cheese 
produced from butter, unadulterated milk or 
cream. ‘The terms butter and cheese, as defined 
in the statutes, were declared to be articles man- 
ufactured exclusively from pure milk or cream, 
or both, with salt, and with or without any barm- 
less coloring matter. 

It was provided, however, in this act, that 
nothing therein contained ‘*sball be construed to 
prohibit the manufacture or sale of oleomargarine 
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in a separate and distinct form and in such man- 
ner as will advise the consumer of its real char- 
acter. free from any coloring mutter or other in- 
gredient causing it to look like or appear to be 
butter, as above defined.’’ This statute is com- 
piled in Bates’s Annotated Statutes of Ohio, 
§ 4200-13-14. 

On May 16, 1894, it was furtber enacted that 
*“*no person shall manufacture, offer, or expose 
for sale, sell, or deliver, or have in his possession 
with intent to sell or deliver, any oleomargarine 
which contains any methly (methyl), orarge, 
butter yellow, annotto, aniline dye, or any other 
coloring matter. Bates’s Anno. Stat. § 4200-16. 

On January 27, 1893, the plaintiff in error was 
incorporated under the general laws of the state 
of Ohio ‘for the purpose of manufacturing, sell- 
ing, and dealing in oleomargarine and the mate- 
rials and utensils employed in the manufacture, 
storage, and transportation thereof, and all 
things incidental thereto.” 

Under this charter the corporation thereafter 
carried on its business in the state of Ohio. 

On April 12, 1898, proceedings in quo warranto 
were begun in the Supreme Court of the state o 
Ohio by the attorney general of that state to for- 
feit the franchise of said corporation, and for the 
appointment of trustees to wind up its affairs. 
The relief demanded was based on the charge: 
That the corporation had ‘‘continuously, since 
about the time of it creation, up to the present 
day, within this state * * * offended against 
the laws of this state, misused its corporate 
authority, franchise, and privileges, and assumed 
franchises and privileges not granted to it, and 
has assumed and exercised rights, privileges, and 
franchises specially inhibited by law,”’ in enum- 
erated particulars. 

The defendant answered, its defenses being re- 
iterated under seven different headings. It suf- 
fices for the purposes of the issues now before us 
to summarize the answer as follows: 

It traversed all tbe facts alleged in the pe- 
tition except as admitted in the answer. It 
expressly denied that the corporation had 
abused or misused its corporate powers. It 
admitted that the corporation had been en- 
gaged under its charter in the manufacture 
and sale of oleomargarine. It denied that 
any such product had been offered for sale as an 
imitation of butter, and without being plainly 
marked in conformity with the laws of the state 
of Ohio and the laws of the United States. It 
denied that the corporation had refused to de- 
liver samples of its products to the duly qualified 
inspector and agent of the state, as alleged in the 
fourth charge of the petition, and averred that 
the entire matter alleged in the fourth charge 
was based upon a personal difficulty which hap- 
pened on one isolated occasion between an officer 
of the corporation and one of the agents of the 
dairy and food commissioners ‘‘who was not an 
assistant commissioner.”’ 

The answer admitted that for a brief period 





between January 1, 1898, and March 1, 1898, the 
corporation had manufactured oleomargarine 
and colored it with a coloring matter known as 
annotto, which was entirely harmless; that this 
was donein midwinter; that the effect of such 
use was to give the oleomargarinea yellow color; 
chat the butter made at that period of the year 
was not naturally yellow, and that therefore the 
use of the coloring matter did not cause the oleo- 
margarine to look like natural butter; on the con- 
trary, it was averred that oleomargarine cannot 
be madeso as to look unlike butter unless the 
manufacturer is allowed to color it; that all the 
oleomargarine thus manufactured during the 
period stated was made, not for sale in the state 
of Ohio, but for sale in other states, and was 
wholly sent out of the state of Ohio to such other 
states; that the statutes of the state of Ohio, 
enacted in 1890 and 1894, above referred to, did 
not forbid the use in the manufacture of oleo- 
margarine of a harmless coloring matter, but 
that if they did they were repugnant to the con- 
stitution of the state of Ohio, and to § 8 of article 
1 of the constitution of the United States and § 1 
of the 14th amendmenf of that constitution. 

The answer additionally alleged that as the 
statutes which it was alleged had been violated 
imposed criminal penalties, the proceeding in 
quo warranto to forfeit the charter was unauthor- 
ized, at least until a previous criminal conviction 
for the act complained of had been obtained. 
The portion of the answer setting up this defense 
concluded as follows: ‘‘And that this proceed- 
ing is in contravention of the constitution of the 
United States.” 

A demurrer was filed to the defenses, which 
asserted the repugnancy to the constitution of 
the state and of the United States of certain of 
the statutes.charged to have been violated, but 
no action seems to have been taken upon such de- 
murrer. 

A reply was filed in which the state substanti- 
ally reiterated the allegations of the petition, 
taking issue with the claim that the company 
had used only a harmless coloring matter for a 
short period, and in oleomargarine intended 
solely for sale outside of the state of Ohio. The 
reply also took issue with the claim that the 
natural color of oleomargarine was a light yel- 
low, and it was also denied that oleomargarine 
“cannot be made to look ‘unlike’ butter, unless 
the manufacturer is allowed to color it.” 

The case was heard ‘‘upon the petition and 
answer, testimony, and arguments of counsel.”’ 
The Supreme Court of Ohio found the averments 
to the petition to be true, and entered a decree 
ousting the corporation from its corporate rights, 
privileges, and franchise, adjudging that it be 
dissolved, and appointing two trustees for the 
creditors and stockholders of the corporation, to 
wind up its affairs. 62 Ohio St. 350, 57 N. E. 
Rep. 62. The court, on the day this opinion was 
announced, entered an order, which it declared 
was made a ‘“‘part of the record of this case,”’ in 
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which it was stated that at the request of the de- 
fendant it was certified that in deciding the case 
the court had found it necessary to consider 
whether the Ohio act of 1884 providing for the 
furishing of samples, that of 1886, as amended in 
1887, requiring all oleomargarine to be marked 
in a specific manner, the act of 1890 forbidding 
the manufacture and sale of any oleomargarine 
colored to look like butter, as well as the act of 
1894 forbidding the use of coloring matter in 
oleomargarine,—were not repugnant to the 3d 
clause of § 8 of article 1 of the constitution of the 
United States conferring upon congress the pew- 
er to regulate commerce, and to the 5th and 14th 
amendments of that instrument; and that the 
court had sustained the validity of the statutes, 
although their unconstitutionality had been as- 
serted by the defendant. A writ of error was 
allowed by the Chief Justice of the Supreme 
Court of Ohio. 

Before disposing of. the controversies pre- 
sented by the assignment of errors, it is nec- 
essary to notice a motion of the defendant in 
error to dismiss. It is predicated upon the 
ground that as the court belowfound the defend- 
ant had violated the statute in refusing to fur- 
nish samples as required by the law of 1884, this 
affords adequate support for the judgment of 
ouster, irrespective of any substantial federal 
- question. [tis true, in the pleadings it was not 
asserted that the provision of the Ohio law re- 
quiring the delivery of samples was repugnantto 
the constitution of the United States, but in the 
certificate made by the Supreme Court of Ohio 
on the day its opinion was announced, it is certi- 
fied that for the purposes of the decision of the 
case it became necessary to determine whether 
the act of 1884, providing for the delivery of such 
samples, was repugnant to the constitution of 
the United States. Conceding that the certificate 
ean only serve to aid in elucidating whether 
a federal question was presented by the record, 
and that such cirtificate cannot, independently in 
and of itself, import into the record such a ques- 
tion when not otherwise properly inferable from 
the record, we do not think the motion to dismiss 
is well taken. We cannot, from an inspection of 
the opinion of the Supreme Court of the state of 
Ohio, conclude that the judgment of ouster which 
that cours rendered was predicated alone upon 
the fact that the defendant had failed to deliver 
samplesas required by the statute. On the con- 
trary. we think the context of the opinion of the 
court demonstrates that the judgment against the 
corporation was based upon, not alone the mere 
failure to deliver the samples, but because of 
that failure, as connected with and explained by 
the acts of the corporation, in continuously, and, 
as declared by the court, flagrantly, violating, 
not one, but most of the other statutes relied on. 
In other words, we think that the judgment 
of the state court was based upon the considera- 
tion given by it to all the asserted violations 
of the statutes jointly, and hence no one of the 





particular violations can be said, when considered 
independently, to be alone adequate to sustain 
the conclusions of the court below that the judg- 
ment of ouster should be entered. We come, 
then, to the principal contention which the rec- 
ord presents,—the asserted repugnancy of the 
before-mentioned statutes of the state of Ohio to 
the constitution of the United States. 

At the outset it is apparent that all the statutes 
assailed, except the act of May 16, 1894, were on 
the statute books of the state at the date when 
the provisions of the general incorporation law 
of the state were taken advantage of. The ques- 
tion thus at once arises whether the corporation 
can be heard to assail the validity of the statutes 
which were in force when it voluntarily caused 
itself to be incorporated. We do not, however, 
pursue this thought further, since it is impossible 
to separate, for the purposes of the question 
here arising, the laws existing at the time of the 
charter from the act of 1894, which was enacted 
after the incorporation. 

The contention that the statutes in question 
are repugnant to the commerce clause of the con- 
stitution is manifestly without merit. All the 
acts of the corporation which were complained 
of related to oleomargarine manufactured by it 
in the state of Ohio, in violation of the laws of 
that state, and therefore operated on the corpora- 
tion within the state, and affected the product 
manufactured by it before it had become a sub- 
ject of interstate commerce. Kidd v. Pearson, 
128 U. S. 1, 32 L. Ed. 346, 2 Inters. Com. Rep. 
232, SSup. Ct. Rep. 6; United States v. E. C. 
Knight Co., 156 U. S. 1, 39 L. Ed. 325, 15 Sup. Ct. 
Rep. 249. It results that the plaintiff in error is 
not in a position to assail the validity of the stat- 
utes because of their supposed operation upon 
interstate commerce, and we are not called upon 
to express an opinion respecting the constitu- 
tionality of the statutes upon this assumption. 

The contention that the statutes in question 
violate the 5th amendment to the constitution of 
the United States need not be dwelt upon, as it 
is elementary that that amendment operates 
solely on the national government, and not onthe 
states. Brown v. New Jersey, 175 U.S. 172, 174, 
44 L. Ed. 119, 20 Sup. Ct. Rep. 77, and cases 
cited. 

The inquiry, then, is this: Do the provisions 
of the Ohio statutes, which, although allowing 
the manufacture and sale of oleomargarine when 
free from any coloring matter or other ingredient 
causing it to look like or to appear to be butter as 
defined in the statute, and which, moreover, ex- 
pressly forbid the manufacture or sale within the 
state of any oleomargarine which contains any 
methyl, orange, butter yellow, annotto, aniline 
dye, or any other coloring matter, contravene the 
constitution of the United States? 

The proposition is that, as by the Ohio statutes, 
harmless coloring matter is permitted to be used 
in butter, the effect of prohibiting the use of such 
harmless ingredients in oleomargarine is to de- 
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prive the manufacturer of oleomargarine of the 
equal protection of the laws, and to take from him 
his property without due process of law. 

The Supreme Court of Ohio, however, having 
before it the evidence introduced upon the issues 
of fact made in the pleadings, held that oleomar- 
garine was an article which might easily be 
manufactured so as to be hurtful, and thus result 
in fraud upon and injury to the public, and that 
the inhibition of the use of coloring matter in 
oleomargarine was a reasonable police regulation 
tending to insure the public against fraud and in- 
jury. The purpose of the legislature in permit- 
ting the use of harmless coloring matter in but- 
ter, and requiring that oleomargarine be sold in 
its natural state, was declared not to be for the 
purpose of discriminating in favor of butter, but 
to provide aready means by which the public 
might know that an article offered for sale was 
butter, and not oleomargarine. 

It cannot in reason be said, cs a mere matter of 
judicial inference, that such regulations for such 
purpose were a mere arbitrary interference with 
rights of property, denying the equal protection 
of the laws, or that they amounted to a taking of 
property without due process of law. It follows 
that the legislature of Ohio had the lawful power 
to enact the regulations. Gundling v. Chicago, 
177 U.S. 183, 44 L. Ed. 725, 20 Sup. Ct. Rep. 633- 
Indeed, the controversy is governed by the de- 
cisions in Powell v. Pennsylvania, 127 U. 8. 678, 
32 L. Ed. 253,8 Sup. Ct. Rep. 992, 1257, and 
Plumley v. Massachusetts, 155 U. 8. 461, 39 L, 
Ed. 223, 5 Inters. Com. Rep. 590, 15 Sup. Ct. Rep. 
154. In the Powell case a statute absolutely for- 
bidding the manufacture and sale in the state of 
Pennsylvania of oleomargarine was held valid 
because designed to prevent fraud. Speaking of 
the case in Schollenberger v. Pennsylvania, 171 
U. S. 1,43 L. Ed. 49,18 Sup. Ct. Rep. 757, this 
court said (p. 15, L. Ed .p. 54, Sup. Ct. Rep. p 
762): 

‘*That case did not involve rights arising under 
the commerce clause of the federal constitution. 
The article was manufactured and sold within the 
state, and the question was one as to the police 
power of the state acting upon a subject always 
within its jurisdiction.” 

In the Plumley case the power of the state, in 
legiclating for the prevention of deception in the 
manufacture and sale of imitation butter, was 
held to extend to the prohibition of the sale of 
oleomargarine artificially colored so as to look 
like yellow butte, although brought into Mase 
sachusetts from another state. 

Applying the principles enunciated in the cases 
to which we have just referred, it results that the 
Ohio statutes under consideration, in so far as 
they relate to the manufacture and sale or oleo- 
margarine within the state of Ohio by a corpora- 
tion created by the laws of Ohio. were not re- 
pugnant to the constitution of the United States. 

Judgment affirmed. 





NotTse.— Validity of Statutes Prohibiting or Regu- 
lating the Imitation or Adultration of Butter or Milk. 
—The police power in its place, is one of the greatest 
safeguards of popular government, and as applied 
to the adulteration of food products, when properly 
exercised, is not least productive of important re- 
sults. In its extent, however, it has no justification 
beyond providing against injury to the public health 
or the prevention of fraud. In discussing this ques- 
tion we shall attempt to give the recent decisions on 
this question as relating to the adulteration or imita- 
tion of milk and butter. 

Laws Regulating the Adulteration of Milk.—A 
number of states have enacted statutes providing 
that milk containing less than a certain per cent. of 
milk solids, or less than a certain per cent. of milk 
fats, shall be deemed adulterated. Such statutes have 
been held constitutional. State v. Smyth, 14 R. I. 100, 
51 Am. Rep. 344; Kansas City v- Cook, 38 Mo. App. 
660; Polinsky v. People, 73 N. Y.65; Shivers v. New- 
ton, 45 N. J. L. 469. It has also been held that a city 
ordinance prohibiting the adulteration of milk is au- 
thorized by acity charter, making it the duty of the 
city council to prevent the sale of adulterated food. 
State v. Stone, 46 La. Ann. 147. It is held under these 
statutes that the term “milk” includescream. Thus 
in the case of Commonwealth v. Gordon, 159 Mass. 8, 
it was held{that cream to which boracic acid has been 
added is within the statute which makes it an offense 
to have in one’s possession, with intent to sell the 
same, ‘‘milk to which a foreign substance has been 
added.’? Milk is considered in this connection asa 
general term, and sufficiently broad to include cream. 
It is also held that such statutes do not constitute arule 
ofevidence, but merelyexplain the wordsand define 
anew offense. This subject was learnedly discussed in 
the case of People v. Clipperly, 37 Hun (N. Y.), 319. 
In this case the defendant was charged with selling 
adulterated milk. He offered evidence to prove that 
in fact he did not adulterate it, but that it came in 
the condition in which it was sold direct from the 
cows. The test prescribed by the statute, however, 
of not more than 88 per cent. water. and not less than 
12 per cent, milk solids, was held conclusive evidence 
of adulteration. On appeal to the supreme court, 
this section making this test absolute was held un- 
constitutional. The court said: ‘‘We think the 
thirteenth section of the act, which requires that, 
upon atrial for selling adulterated milk, the milk 
shall be declared adulterated if it does not contain 
the per centage of ingredients specified in the statute 
is beyond the legislative power, because it deprives 
the defendant of his liberty and property without 
due process of law, in that it deprives him of the 
right upon the trial of the charge against him, to 
have the issue determined according to the evidence 
of the fact, and compels him to submit to the statu- 
tory declaration thereof, without having the truth 
ascertained.’”’ Learned, J., wrote avery strong dis - 
sent in this case, where he endeavored to show that 
such a provision did not establish a rule of evidence 
as to whether milk was in fact adulterated or not, 
but that it made a new offense and prohibited the 
sale of milk not up to acertain standard, whether in 
fact adulterated or not. It was merely a declaration 
on the partof the legislature that milk below a cer- 
tain standard was unwholesome and should be con- 
sidered as adulterated. The learned justice betrayed 
his agrarian instincts and his knowledge of dairying 
by showing that certain kinds of food, such as swill 
and unnutritious grain, will produce in milch cows a 
great flow of watery milk, which, while fresh and not 
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unwholesome, is lacking in proper nourishment, and 
tends to deceive the people and indirectly to under- 
mine their health. The majority of the court an- 
swered that if it were the purpose of the statute to 
rrohibit the sale of pure and wholesome milk, inde- 
pendent of its adulteration, its prohibition wouid be 
beyond the legislative power. Citing People v. Marx, 
99 N. Y. 377, where it was held tbat it is one of the 
fundamental rights and privileges of every American 
citizen to adopt and follow such lawful industrial 
pursuits, not injurious to the community as he may 
see fit.’’ The discussion was transferred to the court 
of appeals, and the decision of the supreme court re. 
versed, and that of the trial court reinstated. The 
court commended and adopted without amendment 
the dissenting opinion of Justice Learned. So held, 
also, in State vy. Smyth, 14 R. I. 100, where the defend- 
ant alleged a section, almost identical with the New 
York statute, as unconstitutional as establishing a 
rule of evidence and making it conclusive of the guilt 
ofthe accused. The court held that the section did 
not establish a rule of evidence, buta new offense. 
So also in Commonwealth v. Evans, 132 Mass. 11. 
The courts in both these cases assert that the whole- 
someness or unwholesomeness of milk products be- 
low the legislative standard is immaterial. So alsoin 
State v. Campbell, 64 N. H. 404, it was held that 
where the law requires that all milk sold shall come 
up to a certain standard of richness, the ccurt cannot 
take judicial notice whether milk below the standard 
is oris not unwholesome or dangerous to the public 
health. The court said that if the legislature has the 
power to fix a standard, it must judge whether or 
not milk below that standard is wholesome. Liabil- 
ity for adulteration, however, does not attach to the 
mere possession of adulterated milk nor its sale to 
one self. Thus,in People v. West, 106 N. Y. 293, it 
was held that an act providing that no person or per- 
sons shallsell toor supply any butter or cheese factory, 
any diluted, adulterated, or unwholesome milk, does 
not make it criminal forthe owner of a cheese fac- 
tory supplied with milk exclusively by himself, to 
furnish milk diluted with water. So also Phillips v. 
Meade, 75 Ill. 384. Out of these cases a rather ludi- 
crous question arises—whether any liability attaches 
to asale of skimmed milk where it is so marked. To 
even present such a question challenges the endurance 
of the most patient and temperate advocates of con- 
stitutional and individual liberty. To many of the 
most thoughtful of our jurists the law bas already 
gone too far in this direction, infringing as it certainly 
has done on the rights of the citizen to sell anything 
that is not unwholesome nor tending to injure the 
health, safety or morals of the people. But to prohibit 
the sale of skimmed milk,where it is offered as such,is 
too ridiculously an infringement of the constitutional 
right to be upheld by the courts. So either by stat- 
ute or construction of the court, the sale of skimmed 
milk has been justified provided the vessel containing 
itis properly marked. People v. Thompson, 14 N. 
Y. 8. 819; Commonwealth v. Smith, 149 Mass. 9. 
Laws Regulating the Imitation of Butter—Oleo- 
margarine.—Statutes prohibiting the manufacture or 
sale of any article in imitation of butter are in force 
and operation in many states. The reason for these 
statutes have been acknowledged to be not for the 
preservation of health, but the prevention of fraud. 
These generally have been held constitutional, Bain- 
bridge v. State, 30 Ohio St, 264; Commonwealth v. 
Huntley, 156 Mass. 236; State v. Newton, 49 N. J. L. 
617; McAllister v. State, 72 Md. 390; People v. 
Arensburg, 103 N. Y. 388. These acts, however, are 





mere regulations to prevent fraud. They do not 
prohibit the manufacture of oleomargarine or any 
other oleoginous substances to be used as butter but 
provide that it shall not be sold as butter nor sha’] it 
be artificially colored to jook like butter. Therefore 
the fact that oleomargarine from its nature and the 
care used in its manufacture, somewhat resembles 
butter does not bring it within the prohibition of 
such statutes, since such statutory prohibitions are 
aimed at a designed and an intentional! imitation, not 
at a resemblance in qualities. People v. Arensburg, 
103 N. Y. 123, 11 N. E. Rep. 277, 59 Am. Rep. 483. 
These statutes, therefore, do not in any way affect 
the sale of pure uncolored oleomargarine when not 
sold as or in imitation of butter. Commonwealth v. 
Huntley, 156 Mass. 226, 30 N. E. Rep. 1127,15 L, R. A. 
839. Another line of very respectable authorities, 
however, assert the constitutional validity of acts 
prohibiting altogetber the manufacture or sale of 
oleomargarine or of any article either naturally or 
artificially in imitation of butter or cheese. Powell v. 
Pennsylvania, 127 U. 8S. 678; Cook v. State, 110 Ala. 
40, 20 South. Rep. 360; State v. Addington, 77 Mo. 
110; Palmer vy. State, 89 Ohio St. 236, 48 Am. Rep. 
429; Butler v. Chambers, 36 Minn. 69. We regard 
these decisions, on principle, as quite indefensible. 
Probably the leading case denying the validity of 
such legislation as a gross interference with private 
right is People v. Marx, 99 N. Y. 377, reversing 35 
Hun (N. Y.), 528. This case involved an act of the 
New York legislature prohibiting the manufacture 
or sale as an article of food of any substitute for 
butter or cheese produced from pure, unadulterated 
milk orcream. The court held such statute uncon- 
stitutional, inasmuch as the prohibition was not 
limited to unwholesome or simulated substitutes, 
but absolutely prohibits the sale of any compound 
designed to be used as a substitute for butter or 
cheese, however wholesome, valuable or cheap it 
may be, and however openly and fairly the character 
of the substitute may be avowed and published. The 
court shows a keen insight into the reason of such 
legislation when it brushes away all sophistries as to 
its being within the limits of the police power for the 
protection of the public health or the prevention of 
fraud, and asserts that its real object is mercenary— 
the protection of the dairy industry as against the 
lawful competition of a wholesome and much 
cheaper substitute for butter. The court bases its 
decision on the proposition that it is among the 
fundamental rights and privileges of every American 
citizen to adopt and follow such lawful industrial 
pursuit not injurious to the community, as he may 
see fit. The United States Supreme Court takes an 
opposite view. Howell v. Pennsylvania, 127 U.S. 
678. The court holds that the absolute prohibition 
of the manufacture or sale of oleomargarine is a 
lawful exercise by the state of the power to protect, 
by police regulations, the public health. The argu 
ment by Justice Harlan is short and very unsatisfac- 
tory. His chief argument is that the court was 
unable to aflirm, from facts of which it could take 
judicial notice, whether such legislation would not 
tend to protect the public health and to prevent the 
adulteration of dairy products and fraud in the sale 
thereof. The question b°*ng doubtful it was entirely 
within the discretion of the legislature. Justiee 
Field, in one of the most magnificent and character- 
istic of his opinions, vigorously dissents, going 
deeply into the principles of the controversy and 
showing how grievously such legislation violates 
private rights. He offers this clear and indisputable 
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statement of the limit of the pOlice power in this 
connection: “A Jaw does not necessarily fall under 
the class of police regulations, because it is passed 
under the pretense of such regulation, as in this case, 
by a false title, purporting to protect the health and 
prevent the adulteration of dairy products. If that 
which is forbidden is not injurious to the health or 
morals of the people, if it does not disturb their 
peace or menace their safety, it derives no validity 
by calling it a police or health law. Whatever name 
it may receive, it is nothing less than an unwarranted 
interference with the rights and the liberties of the 
citizen.” 


HUMORS OF THE LAW. 





Tired of the long-winded oratory of the attorney 
for the defense, the judge interrupted him. 

“Mr. Sharke,” he said, ‘‘may I ask you a ques- 
tion?” 

“Certainly, your honor. What is it?” 

“Language,” said the judge, ‘‘we are told, is given 
to conceal thought or words to that effect. Inasmuch 
as you don’t seem to have any thought to conceal I 
would like to know why you are talking?”—Chicago 
Tribune. 
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1. ADJOINING OWNER—Lateral Support Injured by 
Mining.—An owner of land, carrying on mining opera- 
tions and depriving the adjoining land of another of 
lateral support, held not liable for injuries to build- 
ings placed thereon, in absenceof proof of negligence. 
—Matulys v. Philadelphia & R. Coal & Iron Co., Pa., 
50 Atl. Rep. 823. 

2. ADULTERY—Actiop Only by Injured Spouse.— Under 
a statute!providing that a prosecution for adultery 
may be instituted only by the injured spouse, the com- 








plaining party may insist on a dismissal after prose- 
cution commenced .—Hosford v. Gratiot Circuit Judge, 
Mich., 88 N. W. Rep. 627. 

3. ADVERSE POSSESSION — Presumption of Adverse 
Possession Against State.—Grant to land may be pre- 
sumed against state.—State v. Dickinson, Mich., 50 
Atl. Rep. 621. 

4. APPEAL AND ERROR — Bill of Exception Not 
Properly Signed.—Where the questions on appeal re- 
quire a consideration of the evidence, and the bill of 
exceptions is not properly signed, the judgment will 
be affirmed.—Carr v. Noah, Ind., 62 N. E. Rep. 283. 

5. APPEAL AND ERROR — Failure to Except to Evi- 
dence.—An assignment of error based on the admis- 
sion of evidence, where appellant did not make ex- 
ception, will not be sustained. — Leach v. Detroit 
Electric Ry., Mich., 88 N. W. Rep. 635. 

6. APPEAL AND ERROR — Failure to Serve or File 
Briefs.—An appeal will not be dismissed for appel- 
lant’s failing to serve or file briefs within the time re- 
quired, nor for failure to transmit the record to the 
appellate court within the time fixed by law, when the 
delay was not prejudicial to respondent.—Gay v. City 
of New Whatcom, Wash., 67 Pac. Rep. 88. 

7. APPEAL AND ERROR—Joint Assignment of Error.— 
Where, in an action against two co-defendants, one of 
two separate conclusions of law filed was correct as to 
one defendant, a joint assignment of error as to both 
conclusions must be overruled.—School Town of Shir- 
ley City v. Maumee School Tp., Ind., 62 N. E. Rep. 282. 

8. APPEAL JAND ERROR—Order Sustaining Demurrer. 
—An appeal does not lie from an order sustaining a 
demurrer.—Padley v. Gregg, Wash., 67 Pac. Rep. 72. 


9. APPEAL AND ERROR—Dreponderance of Evidence. 
— Where preponderance of evidence is clearly against 
the verdict, a judgment refusing new trial will be re- 
versed.—Teague v. Bass, Ala., 31 South. Rep. 4. 

10. APPEAL AND ERROR — Sufficiency of Answer on 
Appeal. — Whcre the sufficiency of an answer is not 
raised by demurrer, it cannot be first questioned on 
appeal.—Ayres vy Blevins, Ind., 62 N. E. Rep. 305. 

11. ARBITRATION AND AWARD— Waiver of Objections. 
—Where the parties, on dissolving partnership, agree 
on arbitrators, and defendant is present and rep- 
resented at their meeting, he waives all objections 
to their action.— Foster v. Carr, Cal., 67 Pac. Rep. 43. 

12. ARCHITECT — Right to Waive Requirements in 
Building Contract. — Architect held not authorized to 
waive requirement in building contract for written 
notice in case the contractor claimed an extension of 
time for completion of work on account of delay 
caused by third party.—J. G. Wagner Co. v. Cawker, 
Wis., 88 N. W. W. Rep. 599. 


13. ASSAULT AND BATTERY — Joining of D'‘stinct 
Assauits.—Several distinct assaults may be joined in 
the same action. eee v. Springer, Vt., 50 Atl. Rep. 
8u9. 

14. ASSIGNMENTS—Right of Assignee to Sue. — The 
right given by St. 1897, ch. 402,§ 1, to an assignee of a 
non-negotiable legal chose in action to sue thereon in 
his own name,is not restricted by an insertion in the 
assignment of permission to sue inthe nsmeof the 
assignor.— Gilman v. American Producers’ Controlling 
Co., Mass., 62 N. E. Rep. 267. 

15. BANKRUPTCY—Concealment of After-Discovered 
Assets.—A volunteer bankrupt, who omitted from his 
schedules a depositin bank, and, after it was shown, 
made no application to amend and no offer toturn 
over the money to his trustee, held guilty of know- 
ingly and fraudulently concealing the same from the 
trustee, and of making & false oath, which debarred 
him from the right to discharge.— Jn re Royal, U. 8. D. 
C., E. D. N. Car., 112 Fed. Rep. 135. 

16. BANKRUPTCY- Joint and Several Notes Given by 
Partners as Debts.—Joint and severs! notes given by 
partners for partnersbip liabilities constitute debts of 
the partnership, notwithstanding the individual lia- 
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bility of the partners thereon, and the holders of such 
notes are pot entitled to share in the individual estate 
of a partner in bankruptcy.—/n re Mosier, U.S. D.C., 
D. Vt., 112 Fed. Rep. 138. 

17. BANKRUPTCY—Refusal to Discharge on Appeal.— 
The decision vf a court of bankruptcy refusing a dis- 
charge to bankrupt on an issue of fraud, which is es- 
sentially one of fact, will not be reversed on appeal, 
unless plain and manifest error appears.— Osborne v. 
’ perkins, U. S. C. C. of App., First Circuit, 112 Fed. 
Rep. 127. 

18. BANRKRUPTCY—Right of Trustee to Attack Valid- 
ity of Chattel Mortgage. — A trustee in bankruptcy 
cannot attack the validity of a chattel mortgage on 
property of the bankrupt, which was expressly recog- 
nized as$l assumed by the bankrupt in his purchase 
of the property.—Jn re Standard Laundry Co., U. 8. D. 
C.,N. D. Cal., 112 Fed. Rep. 126. 

19. BANKS AND BANKING—Liability for Paying Check. 
—A check given fora valuable consideration may be 
paid by the banker, either before or after the depositor 
has attempted to revoke the check, without liability 
to the depositor. — Raesser v. National Exch. Bank, 
Wis., 88 N. W. Rep. 618. 

20. BANKS AND BANKING—Liability of Shareholders 
of National Bank.—A shareholder in national bank 
cannot maintain an action against directors for violat. 
ing the banking act while the bank is a going concern, 
—Zinn v. Baxter, Ohio, 62 N. E. Rep. 327. 

21. BENEFIT SOC(ETIES — Beneficiary Appointed by 
Will. — The beneficiary of a benefit certifcate, 
appointed by will, with the understanding that he 
pay certain debts, takes with obligation to pay, ona 
realization on the certificate, which muy be enforced 
by any one interested.—Ledebubr y. Wisconsin Trust 
Co., Wis., 88 N. W. Rep. 607. 

22. BENEFIT SOCIETIES—Beneficiary Under a Will.— 
The beneficiary of a mutual benefit certificate, ap- 
pointed by will, takes under the certificate, instead of 
under the will, and the fund is not within the jurisdic- 
tion of the probate court. — Ledebuhr vy. Wisconsin 
Trust Co., Wis., 88 N. W. Rep. 607. 


23. BENEFIT SOCIETIES—Changing Contract Without 
Consent.—A general agreement by the membersof a 
fraternal order to be governed by its laws as they then 
are or as they may be amended does not amounttoa 
reservation to the order of the right to change a mem- 
ber’s insurance contract without his consent. — Su- 
preme Council of American Legion of Honor v. Getz, 
U.S.C. C. of App., Third Circuit, 112 Fed. Rep. 119. 


24. BILLS AND NOTES—Burden of Proving Want of 
Consideration.—Production of note and admission of 
signature held not to shift burden of proof to defend- 
ant, where evidence of want of consideration is given. 
—Huntington v. Shute, Mass., 62 N. E. Rep. 380. 


25. BILLS AND NOTES—Effect of Maker's Insolvency. 
—Where the principal maker of a joint note goes into 
insolvency, andthe note is proved against his estate, 
the accommodation makers are not thereby released. 
—Nationa!l Lead Co. v. Montpelier Hardware Co., Vt., 
50 Atl. Rep. 809. - 

26. BILLS AND NOTES—Indorsees in Due Course — 
Where payee ofa note transferred it to plaintiffs as 
security for pre-existing debt without any newcon. 
sideration, plaintiffs were not indorsees in due course 
under Rav. Codes, § 4884.—Porter v. Andrus, N. Dak., 
88 N. W. Rep. 567. 

27. BILLS AND NOTES—Partial Failure of Considera- 
tion.—Under V. 8. § 1152, providing that, in actions on 
Promissory notes between the _ original parties 
thereto, the defendant may set up a partial failure of 
consideration, such defense cannot be interposed 
where the note bas been transferred, even though 
after maturity.—Craigue v. Hall, Vc., 50 Atl. Rep. 806. 

28. BrIDGEs—Liability for Defects.—Railroad, having 
constructed a bridge over a grade crossing under con- 
tract with borough council, held not liable for injury 





to a person onthe bridge by reason of an alleged de- 
fect in its design.—Smith vy. Pennsylvania R. Co., Fa., 
50 Atl. Rep. 829. 

29. CANCELLATION OF INSTRUMENTS — Purchase- 
Money Mortgage. — Where a vendor of realty took a 
purchase-money mortgage, void because of the failure 
ofthe husband of the grantor to join, such vendor is 
entitled to a cancellation of the deed tothe mortgagor. 
ifthe other necessary elements of such relief exist.— 
Dietrich v. Hutchinson, Vt., 50 Atl. Rep. 810. 

30. CARRIERS—Stepping From Moving Car.—Where 
a motorman was stopping a car at therequestofa 
passenger, and warued him not to get off until it stop- 
ped, he could not recover for injsxries received by 
stepping from the moving car. — Campbell v. Los 
Angeles Ry. Co., Cal., 67 Pac. Rep. 50. 

31. CERTIORARI—Denying Authority of Return to 
Writ.—Evidence aliunde held inadmissible to show 
that areturn toa writ of certiorari by a public board 
was not in factthe return of the board.—Nebrling v. 
State, Wis.,88 N. W. Rep. 610. 

32. CERTIORARI—Right of Convicted Criminal to 
Writ.—Where accused before a justice pleaded not 
guilty, but was sentenced without trial, and sppealed, 
but failed to enter his appeal, he was not entitled tu 
certiorari.—Connors V. Ball, Vt.,50 Atl. Rep. 84, 

83. CERTIORARI—To Quash Special Assessment.—Cer- 
tiorari will not be granted to quash a special assess- 
ment, because it violates Pub. St. ch. 51, §1, by ex- 
ceeding one-half of the adjudged benefit by one-balf of 
one cent.—Sears v. City of Worcester, Mass., 62 N. E. 
Rep. 269. 

34. CHATTEL MORTGAGES—W hat is Meant by Conceal- 
ment.—Concealment of mortgaged chattels, within 
Rev. Codes, § 5304, subd. 3, signifies hiding with intent 
to deprive mortgagee of security.—Thompson v. 
Thompson, N. Dak., 88 N. W. Rep. 565. 

85. COMMERCE—Oyster Dredging.— Act March 24, 1899, 
relating to oyster dredging, beld not to violate Const. 
U. 8. art. 1, § 8, giving congress power to regulate com- 
merce between the states.—State v. Corson, N.J., 50 
Atl. Rep. 780. 

36. COMPROMISE AND SETTLEMENT—Agreement for 
Discontinuance.—A payment by defendant to plaintiff 
under an agreement for the discontinuance of a suit 
held not a settlement of the cause of action.—Terril} 
v. Deavitt, Vt., 50 Atl. Rep. 801. 


37. CONFLICT OF LAwW—P lace of Execution in Cases of 
Usury.—Usurious contract between citizen of Oregon 
and California corporation, to be executed in Cal- 
ifornia, held governed by laws of Oregon.—VPacific 
Bldg. Co. v. Hill, Oreg., 67 Pac. Rep. 103. 


88. CONFLICT OF Laws—P lace of*Performance of Con- 
tract.—The law of a state where a contract is executed 
and is to be performed becomes a part of a contract, 
and the latter will be construed as required by the law 
of the place where made, unless against the policy of 
the state where itis soughtto be enferced.—Ku!p v. 
Fleming, Ohio, 62 N. E. Rep. 334. 

39. CONSTITUTIONAL Law—Laws Affecting Pending 
Actions.—Repeal and amendmert of statute allowing 
penalties held not unconstitutional as to pending usc- 
tion, to whichit is made applicable.—Cleveland, C., 
Cc. & St. L. Ry. Co. v. Wells, Ohio, 62 N. E. Rep. 332. 

40. CONSTITUTIONAL Law—Legisiative Construction 
of Constitution.—Legislative construction of consti- 
tution should be followed by the courts in support of 
a statute, where it may be done without doing violence 
to the words of the constitution.—State v. Tingey, 
Utah, 67 Pac. Rep. 33. 

41. CoNTEMPT—Attorneys in United States Courts.— 
An attorney of a courtof the United States is an officer 
of such court,and assuch may be punished for con- 
tempt, under Rev. St. § 725.—Exz parte Davis, U.S.C. C., 
D. Fla., 112 Fed. Rep. 139. 

42. CONTEMPT—Trking Child from Custody During 
Habeas Corpus Proceedings.—A father, taking posses- 
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sion of his child from the defendants in habeas corpus 
proceedings instituted by the mother to regain the 
custody ofthe child, held guilty of contempt.—Jn re 
Grant, Wasb., 67 Pac. Rep. 73. 

43. CONTRACT—Pleading Legal Effect.—Facts regard- 
ing condition precedent to enforcement of contract 
liability may be pleaded according totheir legal ef- 
fect.—South Milwaukee Oo. v. Murpby, Wis.,88N. W. 
Rep. 583. 

44, CONTRACTS—Unsubstantial Variations.—In action 
on contract for manufacture of iron plates, held, that 
plaintiff could recover, though there was an unsub. 
stantial variation.—Phillips v. Wayman, Pa.,50 Atl. 
Rep. 767. 

45, CORPORATIONS—Allegations for Accounting by 
Corporation.—A complaint for an accounting by a 
corporation, alleging thst defendant is secretary and 
treasurer, and charged with the duty of receiving, dis- 
bursing, and accounting for corporate funds, and that 
he has converted such funds and refuses to account 
therefor, shows acause of action in equity.—Consol- 
idated Vinegar Works v. Brew, Wis., 88 N. W. Rep. 
6(3. 

46. CORPORATIONS—Individual Liability of Stock- 
holders.—Individual liability of stockholder for debt 
of acorporation under the constitution and statutes 
of Kansas held contractual, and enforceable in Ohio.— 
Kulp v. Fieming, Ohio, 62 N. E. Rep. 334. 

47, CORPORATIONS — Liability for Punitive Damages. 
— Where the chief executive officers ofa corporation 
directed the commission of a tort, their malice may be 
treated as that of the corporation, and it may be com 
pelled torespond in punitive damages.—Bingham vy. 
Lipman, Wolfe & Co., Oreg., 67 Pac. Rep. 98. 

48. CORPORATIONS—Notice of Calls.—By-laws provid- 
ing for notice of calls to stockholders’ successors, in 
interest includes notice to persons who have become 
stockholders as legatees or next of kin of the deceased 
subscriber.—South Milwaukee 60. v. Murphy, Wis., &8 
N. W. Rep. 583. 

49. CORPORATIONS—Notice of Increase of Directors. 
—A change inthe corporate by-laws increasing the 
number of directors cannot be made at a regular 
stockholders’ meeting without previous notice.—Bag- 
ley v. Reno Oi1 Co., Pa., 50 Atl. Rep. 760. 

50. CORPORATIONS—Right of Pledgee to Dividends.— 
Vendee or pledgee of stock held entitled to dividends 
declared after sale or pledge, regardless of transfer on 
corporation books.—Farmers’ & Merchants’ Nat. Bank 
v. Mosher, Neb., 88 N. W. Rep. 552. 


51. CORPORATIONS—Right to Enter Into a Contract of 
Partnership.—A corporation which has entered intoa 
contract of partnership, and has executed the same by 
contributing money and goods to the capital ofthe 
firm, cannot ignore the status it has assumed as a de 
facto partner, and withdraw such money and goods 
from the claims of creditors of the firm after its in 
solvency, upon the claim that the agreement was 
ultra vires.—Wallerstein v. Ervin, U. 8. C.C. of App., 
Third Circuit, 112 Fed. Rep. 124. 


52, CoUNTIES—Employment of Physician for Officer. 
—An individual county commissioner cannot employ 
physician at expense of county.—Castle v. Bannock 
County, Idaho, 67 Pac. Rep. 35. 

53. CourTs—Jurisdiction of Constitutional Question. 
—A court, vested with jurisdiction ratione materia and 
ratione personae, held competent to pass on the consti- 
tutionality of a statute under which a criminal prose- 
cution is connected.—State,v. Lee, La., 31 South. Rep. 
14. 

54. Courts — What is Vacation.—When the county 
court finally adjourns, and nothing more appears, it 
is vacation, within the meaning ofthe statutes au. 
thorizing the chancellor to act during vacation.—Jn re 
Murphy, Vt.,50 Atl. Rep. 817. 

55. COovENANTS—Action by Husband and Wife.—In 
an action by husband and wife torecoveron a cov- 





enant against incumbraaces ina deed tothe wife, it 
is immaterial which of plaintiffs actually paid the 
money to remove the incumbrance.—Green vy. Tidball, 
Washb., 67 Pac. Rep. 84. 

56. CREDITORS’ SUIT—How Many Creditors Should 
Join.—In a creditors’ suit, where no receiver is asked, 
held not necessary that the suit should be brought on 
behalf of all creditors desiring tojoin.—Nebraska Nat. 
Bank v. Hollowell, Neb.,88 N. W. Rep. 556. 

57. CREDITORS’ SUIT—Right to Require a Number of 
Plaintiffs to Prorate Proceeds.—Where certain judg- 
ment creditors consolidated their creditors’ bills 
without respect to their priorities, there was no error 
in the trial court requiring them to prorate in the pro- 
ceeds of the suit.—Nebraska Nat. Bank v. Hollowell, 
Neb., 88 N. W. Rep. 556. 

58. CRIMINAL EVIDENCE — Statements of Person 
Robbed Part of the Res Gestz.—On a trial for robbery, 
evidence of statements of the person robbed, made 
within a short time after the alleged crime, held ad- 
missible as part of theres gestae.—State v. Smith, 
Wash., 67 Pac. Rep. 70. 

59. CRIMINAL LAW— How Far Judgment is Conclusive. 
—Judgment of acourt having jurisdiction ofa crim- 
inal prosecution held conclusive, while it remains the 
judgment of the highest court vested with such juris- 
diction.—State v. Lee, La., 31 South. Rep. 14. 

60. CRIMINAL Law—lInterlocutory Orders.—The su- 
preme court will not entertain a motion to review an 
interlocutory order in a criminal case.—Hosford v. 
Gratiot Circuit Judge, Mich., 88 N. W. Rep. 627. 

61. CRIMINAL Law — Refusal of Severance.—Refusal 
of severance ina criminal case will not be reviewed, 
where the facts ofthe case are notin the record.— 
State v. Watkins, La., 31 South. Rep. 10. 

62. CRIMINAL TRIAL — Entering New Defenses in 
Higher Court.—Where defendant introduced no evi- 
dence in a district court, and was recognized to ap- 
pear atthe superior court, where he introduced the 
defense of alibi, it was not error to permit the prose- 
cuting attorney to comment on the fact thatsuch de- 
fense was not presented inthe district court.—Com- 
monwealth v. Goldstein, Mass., 62 N. E. Rep. 378. 


63. CRIMINAL TRIAL—What is Meant by Finsl Sen- 
tence.—Final sentence, from which timeto take out 
an appeal runs,as to the state, means final action 
quashing the indictment or putting an end to the pros 
ecution.—State v. Barranger, La., 31 South. Rep. 13. 

64. CURTESY—Royalties on Wife’s Leased Lands.— 
The husband is entitled astenant by the curtesy to 
the royalties accruing afterthe wife’s death on her 
leased lands.—Bubb v. Bubb, Pa., 50 At). Rep. 759. 

65. DAMAGES — Liquidated Damages on Penalty.—A 
stipulation for liquidated damages is not absolutely 
binding on the court, but may be declared a penaity, 
and reasonable damages only allowed.—J. G. Wagner 
Co. v. Cawker, Wis.,88N. W. Rep. 599. 

66. DaMAGES—Loss of Eye. — Where a machinist, 36 
years of age, is deprived of the sight of one eye, 
$3,300 was not excessive damages.—Famous Mfg. Co. 
v. Harmon, Ind., 62 N. E. Rep. 306. 

67. DeaTH—Profits of Deceased.—In an action for 
death, evidence as to profits of deceased in business 
and that he furnished money to his family held inad- 
missible as bearing on the damages.—McCracken y. 
Consolidated Traction Co., Pa., 50 Atl. Rep. 882. 

68. DEDICATION—Acceptance of Offerto Dedicate.—A 
resolution of the common council, authorizing the 
construction of a railroad through land dedicated to 
the city as a street, is effective as an acceptance by 
the city of the offer to dedicate.— — Mich. Cent. R. Co. 
v. City of Bay City, Mich., 88 N. W. Rep. 638. 

69. DEDICATION — Occupation of One-Thirteenth of 
Dedicated Ground. — The determination of municipal 
authorities to occupy about one thirteenth of a space 
dedicated as public ground for a public building held 
a selection for public use, within their discretion.— 
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Commonwealth v. Burgess, etc., of Town of Connells- 
ville, Pa., 50 Atl. Rep. 825. 

70. DEDICATION —Kights of Lot Owners on Dedicated 
Lands. — Rights of lot owners in an addition, on the 
plat of which the lots are indicated as dedicated to the 
public, are no greater than rights of lot owners in 
other streets.—Kinnear Mfg. Co. v. Beatty, Ohio, 62 N. 
E. Rep. 341. 

Jl. DESCENT AND DISTRIBUTION — Children of Prior 
Wife.—Under Rev. St. 1852, pp. 250, 251, the children by 
a prior wife held entitled to a one-third interest in 
father’s land, passing on his death to a subsequent 
wife, on her death, free from the husband’s creditors, 
Holliday v. Miller, Iad.,62 N. E. Rep. 391. 

72. Divorce —Residence Without Animus Manendi.—A 
court will not take jurisdiction to dissolve a marriage, 
where petitioner’s residence within the state was ac- 
quired without the animus manendi, aad the question 
of good faith of residence is left in doubt.—Sweeney v. 
Swseney, V. J., 50 Atl. Rep. 735. 

73. Divorce —Whatisa Sufficient Recrimination, — 
In divorce, no dereliction on the part of complainants, 
short of conduct constituting a ground for divorce, is 
available as a bar in recrimination. — McCannon y. 
McC annon, Vt., 50 Atl. Rep. 799. 

74. DOMICILE — Of Husband and Wife. — Though the 
wife’s domicile is that of the husband, the husband’s 
domicile, which fixes that of the wife, is his domicile 
in fact, and not necessarily that which he proclaims 
such.—Spaulding v. Steel, Mich.,88 N. W. Rep. 627. 

75. EJ&CITMENT — Against Widow in Possession.—In 
ejectment against widow and children in possession, 
by a purcbaser under execution against the adminis- 
trator, the record of the action against the ‘‘adminis- 
trator” was prima facie evidence that decedent died in- 
testate and the children were his heirs.—McCormick vy. 
Skelly, Pa., 50 Atl. Rep. 765. 

76. EM(NENT DOMAIN—Damages for Changing Grade 
of Railroad Track. — Railroad company, changing 
gerade ofits track in a public street in accordance 
with act of legislature held not liable for compensa- 
tion to abutting owner in the absence of statute for 
damages resulting from such change.—Fries v. New 
York & H. R. Co., N. Y., 62 N. E. Rep. 358. 

77. EMINENT DOMAIN — Mortgage Pending Proceed- 
ings to Condemn. — Where, pending proceedings to 
condemn land, the owner executes a mortgagethereon, 
the mortgagee is entitled to the damages awarded 
as against acred tor of the owner. — Brooks v. Hub- 
bard, Vt., 50 Atl. Rep. 802. 

78. EMINENT DOMAIN — Right to Divert Waters of In- 
terstate Stream.—A state cannot, in the exercise of its 
power of eminent domain, authorize oue of its mu- 
nicipalities to divert the waters of a non-navigable 
interstate stream to the injury of riparian owners on 
such stream in another state.—Pine v. City of New 
York, U. S. C. C. of App., Second Circuit, 112 Fed. 
Rep. 98, 

79. Equity — Insufficiency of an Answer to Only One 
Theory of Bill. — Where a bill is framed on two the. 
ories, a plea setting up facts in bar on only one of the 
theories is insufficient as an answer.—Supreme Lodge 
Knights and Ladies of Hunor v. Wing, Ala., 31 South. 
Rep. 3. 

80. Equity — Objection to Language of Decree.—An 
objection to a decree cannot be urged, where both the 
court and counsel have formally indicated a willing- 
ness to modify the language to meet the objection.— 
Simmuns v. Conklin, Mich., 88 N. W. Rep. 625. 

SL. Equiry—To Remove Buliding from Right of Way. 
—In an action to compel the removal of a building 
from a private way, where plaintiff claims title in fee, 
it must first be determined in an action at law. — Op- 
penheim v. Loftus, N. J., 50 Atl. Rep. 795. 

82. EVIDENCE—Expert Testimony as to Machinery.— 
In an action for injuries due to the breaking of a pul- 
ley, an expert may testify that a pulley similarin 
kind to the alleged defective one is insufficient forcer- 





tain purposes.—Indiana Bituminous Coal Co. v. Buf- 
fey, Ind., 62 N. E. Rep. 279. 

83. EVIDENCE—Judicial Notice.—Courts will take ju- 
dicial notice that whisky and beer are intoxicating. — 
Peterson v. State, Neb., 88 N. W. Rep. 549. 

84. EVIDENCE — Judicia! Notice of Incorporated 
Cities.—Where the statute requires the courts to take 
judicial notice of the incorporation and charters of 
cities, the incorporation or powers of a city need not 
be alleged in an action batween individuals in which 
such powers are involved. — Green vy. Tidball, Wash., 
67 Pac. Rep. 84. 

85. EVIDENCE — Mining Engineer as Expert.—A min- 
ing engineer, who inspects and examines mining ap- 
pliances, held qualified to speak as to the sufficiency 
thereof.—Harvey v. Susquehanna Coal Uo., Pa., 50 Atl 
Rep. 770. 

86. EvVIDENCE—Parol Variation of Written Contract. 
—After parties enter into a written contract, it is 
error, in an action for breach thereof, to admit testi- 
mony of preliminary oral negotiatious. — Ayres Vv. 
Blevins, Ind., 62 N. E. Rep. 305. 

87. EviDENCE—Testimony in Prior Suit. — The testi- 
mony ofa party to the record in a prior suit, where 
offered by the other party to prove admissions made 
by him, cannot be excluded oo the ground that the 
witness himself can be produced.—Stevenson v. Eber- 
vale Coal Co., Pa., 50 Atl. Rep. 818. 

88. EXCEPTIONS, BILL OF—Signed by Another Judge. 
—A bill of exceptions signed by a judge other than the 
one who tried the case, he being still in office, is of no 
avail.—Carr v. Noah, Ind., 62 N. E. Rep. 253. 

89. EXCHANGE OF PROPERTY — Right to Rescind. — 
Court of equity held entitled to rescind an entire ex- 
change of land, where the record tithe of one of the 
parties to land contracted to be conveyed covered less 
land than the contract pointed out.—Zunker v. Kuehn, 
Wis., 88 N. W. Rep. 605. 

90. ExEcuTION—Close Jail Certificate.—Where judg- 
ment is recovered against a surgeon for willful neg- 
lect of his duty to a patient, a close jail certificate may 
be granted with execution. — Mullim v. Fianders, Vt., 
50 Atl. Rep. 813. 

91. EXECUTION — Suing Officer for Conversion. — 
Where, uader Hill’s Ann. Laws, § 288, one claims prop- 
erty taken in attachment, a verdict of jury against 
claimant does not estop him from suing oflicer for 
conversion, where claims was withdrawn before the 
jury retired.—Singer Mfg. Co. v. Driver, Oreg., 67 Pac. 
Rep. lll. 

92, EXECUTORS AND ADMINISTRATORS — Contingent 
Claims.—A claim against decedent’s estate, not allow- 
able because contingent, is not affected by limitations 
while such character exists.—South Milwaukee Co. v. 
Murphy, Wis., 88 N. W. Rep. 583. 

93. EXECUTORS AND ADMINISTRATORS — Liability for 
Distribution Before Expiration of Time of Appeal.—An 
administrator, who executes a decree of distribution 
before the time for appeal expires, and before appeal 
istaken, is not liable, though the order was errone- 
ous.— Ernst v. Freeman, Mich., 88 N. W. Rep. 636. 

94. EXECUTORS AND ADMINISTRATORS—Validity of At- 
torney’s Claim for Fees. — The failure of an adminis- 
trator to perform his duties as administrator held not 
to prevent an attorney employed by him and render- 
ing services for the estate from having a valid claim 
against the estate for fees.—Knight v. Hamaker, Oreg., 
67 Pac. Rep. 107. 

9%. EXEMPTIONS—Conversion of Exempt Property.— 
A judgment for conversion of exenipt property cannot 
be liquidated by being set off against another judg- 
ment.—Long V. Collins, 8. Dak., 88 N. W. Rep. 571. 

96. FACTORS AND BROKERS—Commissions.—The fail- 
ure of a principal to deliver the quantity of goods sold 
for him by his broker held not to defeat the broker’s 
right to commissions for all sold.—Edward H. Everett 
Co. v. Cumberland Glass Mfg. Co., Wis., 88 N. W. Rep. 
597. 
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97. FIRE INSURANCE — Furnishing Plans for Rebuild 
ing.—In action to recover on insurance policy, refusal 
to furnish plans for rebuilding held no defense.—Mil- 
waukee Mechanics’ Ins. Co. v. Russell, Ohio, 62 N. E. 
Rep. 338, 

98. FRAUDULENT CONVEYANCES—Insolvency of Maker 
of Chattel Mortgage.—The fact that a corporation was 
insolvent at the time it executed a chattel mortgage 
does not necessarily render such mortgage invalid as 
to creditors under the law of New Jersey.—Richards 
v. Halliday, U.S.C. C. of App., Third Circuit, 112 Fed. 
Rep. 86. 

99. FRAUDULENT CONVEYANCES—Sale to Put Property 
Into Money.—A solvent debtor, putting his property 
into money to hinder his creditors, held guiity of a 
fraudulent sale, and purchaser with knowledge ob- 
tains no title.—Teague v. Bass, Ala., 31 South. Rep. 4. 

100. GARNISHMENT—Interest of Stockholder.—The in- 
terest of a stockholder, represented by sbares in his 
name, may be reached by garnishment.— Farmers’ & 
Merchants’ Nat. Bank v. Mosher, Neb., 88 N. W. Rep. 
652. 

101. GUARDIAN AND WARD—Writs of Guardian Ad 
Litem to Compromise.—Under Pub. St. ch. 139, §§ 29, 
43, and St. 1896, ch. 456, held that, where the guardian 
ad liten of certain minor defendants compromised a 
controversy as to the validity of a will, the statutory 
guardian had no standing to take exceptionsto the 
decision of the court.—Elder v. Adams, Mass., 62 N. E. 
Rep. 373. 

102. HABEAS CoRPUS — Custody Pending Hearing.— 
The detention by defendant of a person sought to be 
released by habeas corpus afterthe return ofthe writ 
and before final determination held to be the custody 
of the cougt.—Jn re Grant, Wash., 67 Pac. Rep. 73. 


103, HIGHWAYS—Compelling Repairs.—Under Burns’ 
Rev. St. 1901, ch. 76, art. 7, §§ 6813-6854, and section 
8068, a supervisor of highways may be compelled by 
mandamus to repair a highway in the manner pre- 
scribed by the township trustee.—Looney v. Clifton, 
Ind., 62 N. E. Rep. 271. 

104. HOLIDAYS—NewYear’s Day as a Holiday.—Under 
Laws 1897, ch. 614, § 1, an option to return stock, expir- 
ing on the lst day of January, which does not fallon 
Sunday, expires if performance is not tendered on that 
day.—Page v. Shainwald, N. Y., 62 N. E. Rep. 356. 

105. HUSBAND AND WIFE—Accounting by Husband 
for Use of Wife’s Money.—A husband who receives 
money accruing to the wife as royalties on her leased 
lands, and who with herconsent expends the same for 
the support ofthe family, need not account therefor 
to her administrator.—Bubb v. Bubb, Pa., 50 Atl. Rep. 
759. 

106. INDEMNITY INSURANCE—Insuring Railroad’s Lia- 
bility for Injuries.—Policy insuring street railway 
company from liability for injuries held not to covera 
loss where the person injured was instantly killed 
without conscious suffering.—Worcester & 8. 8t. Ry. 
Co. v. Travelers’ Ins. Co., Mass., 62 N. E. Rep. 364. 


107. INFANTS — Appointment of Guardian Ad Litem 
Without Service.—In the absence of a service on infant 
defendants, the appointment of a guardian ad litem is 
a nullity.—Holliday v. Miller, Ind., 62 N. E. Rep. 291. 


108. INJUNCTION—To Prevent Conversion of Corpo- 
rate Funds.—In an action by a corporation against its 
treasurer for an accounting, on the ground of his con- 
version ofthe corporate funds to his own use, a pre- 
liminary injunctional order which restrains him from 
appropriating to his own use corporate funds col- 
dected or to be collected by him is justifiable.—Consol- 
idated Vinegar Co. v. Brew, Wis., 88 N. W. Rep. 603. 


109. ILLEGALITY—Contract to Prevent Prosecution.— 
A mortgage executed to prevent a threatened prosecu- 
tion ofthe mortgagor’s son for a felony is not ren- 
dered valid by showing thatthe son was in fact inno- 
cent.—Koons v. Vauconsant, Mich., 88N. W. Rep. 620. 








110. INSOLVENCY — Chattel Mortgage.—A chattel 
mortgagee of an insolvent, whose mortgage covers 
the household furniture of the latter, is not required, 
as against the assignee ofthe insolvent, to resort to 
such property in preference to other property covered 
by the mortgage.—Labbe v. Hadfield, Mass., 62 N. E. 
Rep. 262. 

111. INSOLVENCY—Right of Insolventto Employ At- 
torney.—An insolvent can employ attorneys and 
transfer his property in payment of contemplated 
services, if done in good faith.—Farmers’ & Merchants’ 
Nat. Bank v. Mosher, Neb., 88 N. W. Rep. 552. 

112. INTOXICATING LIQUORS—Presumptions from Pos- 
session.—Possession of intoxicating liquors by a pere 
son without a license or permit, at a place other than 
his residence, held presumptive evidence that they 
are kept for sale in violation of law.—Peterson v. 
State, Neb., 88 N. W. Rep. 549. 

113, JUDGMENT — Motion to Vacate After Setting 
Aside.—After judgment setting aside a divorce had 
been entered, a second hearing of a motion to show 
cause why such judgment should not be vacated is 
within the trial court’s discretion, and hence leave 
must be obtained.—Clopton v. Clopton, N. Dak., 88 N. 
W. Rep. 562. 

114. JUDGMENT—Right to Set Aside.—The fact that 
the guarantor of rent of a building used for gambling 
purposes appeared and defended the action held no 
defense to his suit in equity to set aside the judgment, 
under Cr. Code, § 135.—Harris v. MeDonald, Ill., 62N. 
E. Rep. 310. 

115. Jory—Right to Summon Talesmen.—District 
court may, in anticipation of the exhaustion of the 
regular panel, direct the sheriff to summon talismen. 
—State v. Watkins, La., 31 South. Rep. 10. 

116. LacHEs—Actions to Recover Real Estate.—A suit 
to recover real estate, on the ground of fraud in the 
procurement of a mortgage, commenced more than 40 
years after the mortgage was executed, and after the 
death of the parties thereto, held barred by laches.— 
De Roux’s v. Girard’s Exr., U. 8. C. O. of App., Third 
Circuit, 112 Fed. Rep. 89. 

117. LANDLORD AND TE&NANT—Custom Making De- 
mand for Rent Unnecessary.—A custom of atenantto 
seek the landlord to pay the rent held notto relieve 
the landlord from making demand before ejectment 
for failureto pay.—Rea v. Eagle Transfer Co., Pa., 50 
Atl. Rep. 764. 

118. LANDLORD AND TENANT — Subsequent Leases 
Construed Together.—An agreement between a lessor 
and lessee,and one between the lessee andthe as- 
signee of the lease, made the same day and referring 
to each other, construed together, thus relieving the 
assignee from liability for rent or taxes.—Pond v. Tor- 
rey, Mass., 62 N. E. Rep. 266. 

119. LIBEL AND SLANDER — Charging Officer With In- 
competency.—An article charging the custodian ofa 
public institution with incempetency and misbe- 
havior held libelous per se.—Nehrling v. Herold Co., 
Wis., 88 N. W. Rep. 614. 


° 120, LIBEL AND SLANDER — Declaration of Extrinsic 
Facts for Identification.—Where a declarationin an 
action for libel alleges extrinsic facts for the purpose 
of identifying plaintiff with the person defamed, the 
question of their sufficiency to support the generai al- 
legation that the publication was made of and con- 
cerning plaintiff is one to be determined on the trial, 
and noton demurrer.—Warner v. Missouri Pac. Ry. 
Co., U. 8. C. C., W. D. Tenn., 112 Fed. Rep. 114. 


121. LIBEL AnD SLANDER—Justification in Calling a 
Person “a Whore.’—Proof that plaintiff had com- 
mitted adultery prior to the uttering of the slanderous 
language isnot a justification of a slanderous state- 
ment in calling plaintiff a whore.—Rutherford v. Pad- 
dock, Mass., 62 N. E. Rep. 381. 

122, LIBEL AND SLANDER—Minutes of Museum Board 
as Evidence.—Minutes of a museum board held com- 
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petent, in an action of libel, to prove truth of charge 
that there was discord in the board.—Nehrling v. 
Herold Co., Wis., 88 N. W. Rep. 614. 

123. LiceNsgES — Laying Water Pipes.—A consent to 
the laying of wooden pipes to a spring on defendant's 
and,and conveying water therefrom, held a license 
to continue during the life of such pipes.—Ainsworth 
v. Stone, Vt., 50 Atl. Rep. 805. 

124. Lire INSURANCE — Limitation in Policy as to 
Bringing Suit.—A provision in a life policy to the ef- 
fect that no suit shall be brought after six months 
from the death of insured is valid.— Lewis v. Metropul- 
itan Life Ins. Co., Mass., 62 N. E. Rep. 3869. 

125. LIMITATIONS—Limitations of Actions on Cer- 
tificate of Deposit.—No action can be maintained on, 
nor does the statute of limitations run against, a cer- 
tificate of deposit payable to the depositor on return 
of the certificate, until return and demand is made,— 
Tobin v. McKinney, 8. Dak.,88 N. W. Rep. 572. 


126. LIMITATION OF ACTIONS— Effect of Renewal Note, 
—A renewal note, executed by ajoint maker without 
authority of the co-maker, while removing the bar of 
limitations as tothe former, does not estop the latter 
from pleading such bar.—Koons vy. Vauconsant, Mich., 
83 N. W. Rep. 630. 

127. LIMITATION OF ACTIONS — What Payment Will 
Toll the Status.—A payment by defendant to plaintiff, 
under an agreement forthe discontinuance of a suit 
on anote, cannot be indorsed, without defendant’s 
knowledge or consent, asa payment onthe note.— 
Terrill v. Deavitt, Vt.,50 Atl. Rep. 801. 


128. MALICIOUS PROSECUTION— Charging Theft.—In 
action for malicious prosecution in charging plaintiff 
with theft, where plaintiff testified that defendant gave 
the property to him, evidence held admissible as 
showing a reason for the gift.—Higlister v. French, 
Mass., 62 N. E. Rep. 264. 

129. MAaNDAMUS—Compelling Execution of Quasi-Judi- 
cial Power.—Where a board is clothed with judicial or 
quasi jadicial power, and fails to make a proper in- 
vestigation, the court, on mandamus proceedings, wil) 
not make such investigation.—State v. Chittenden, 
Wis., 88 N. W. Rep. 587. 

130. MANDAMUS—To Compe! Officer to Pay Over State 
Moneys.—Under Const. art. 4, § 27, and Rev. St. 1898, § 
4200, an original application for mandamus against a 
state officer to compel him to pay state moneys ona 
debt of the town to the state may be properly brought 
in the supreme court.—State v. Davidson, Wis., S88 N. 
W. Rep. 596. 

131. MASTER AND SERVANT—Burden of Proving Un- 
suitability of Materials.—In an action for death the 
burden of proof held to be on plaintiff to show that 
materials furnished by defendant fora scaffold were 
unsuitable and defective. — Callahan v. Trustees of 
Phillips Academy, Mass., 62 N. E. Rep. 260. 

132. MASTER AND SERVANT—Elevator Operator Leav- 
ing Elevator.—Elevator man held not negligent in not 
getting out of elevator to see why it had stopped,where 
it stopped of its own accord, some two to four feet 
below the floor, and then fell to the bottom.—Kleibaz 
v. Middleton Paper Co., Mass., 62 N. E. Rep. 371. 

133. MASTER AND SERVANT—Fellow-Servants.—A com” 
mon-liaw count showing that the injury complained of 
was caused by the negligence ofa fellow-servant can- 
not be sustained, where there is no evidence that such 
fellow-servant was incompetent.—Healey v. Geo. F. 
Blake Mfg. Co., Mass., 62 N. E. Rep. 270. 

134. MASTER AND SERVANT—Fellow-Servants.—Under 
Employers’ Liability Act, § 1, a foreman of a switching 
crew held not a fellow-servant of a member of the 
crew.—Terre Haute XI. R.Co. v. Rittenhouse, Ind., 
62 N. E. Rep. 295. 

135, MINES AND MINERALS—Defective Appliances.—In 
an action against a mining corporation for injury re- 
sulting from its use of defective appliances to control 
the dust from its coal breaker, the question of its 





negligence is for the jury.—Harvey v. Susquehanna 
Coal Co., Pa., 50 Atl. Rep. 770. 

136. MINES AND MINERALS—Right to Portion of Sur- 
face.—Where the grantor in a deed conveying the coal 
under her land stood by for 12 or 15 years and permit. 
ted appropriation of a portion of the surface, she was 
not entitled to enjoin the removal of improvements.— 
Potter v. Rend, Pa., 50 Atl. Rep. 821. 

137. MORTGAGES—Constructive Notice by Residence 
on Mortgaged Property.—The fact that at the time o¢ 
the execution of a mortgage the sons of the mortgagor 
resided with him on the mortgaged property and as 
sisted him in his business held not such possession as 
to charge the mortgagee with constructive noticeo 
their claim to an interest in the property under a paro) 
agreement with their father.— Adams Booth Co. v. 
Reid, U. S.C. C., D. Nev., 112 Fed. Rep. 106 

138. MORTGAGEs—Merger.—Second mortgage on land 
held merged by conveyance to the executrix of the 
mortgagee and a conveyance by her with full cove- 
nants of warranty without referenceto such mortgage. 
—Pearson Vv. Bailey, Mass., 88 N. W. Rep. 265. 

139. MORTGAGES—Right to Enforce Out of Any Parcel 
Covered by Mortgage.—Lessees of land subject toa 
mortgage, which is also a lien on other land belonging 
to the lessor, held entitled to require the lessor to pro- 
ceed first against the latter land, especially under Civ. 
Code, § 2899.—Mack v. Shafer, Cal., 67 Pac. Rep. 40. 

140. MosTGAGE—Waiver of Lien.—A mortgagee may 
waive the prior lien of his mortgage by an agreement 
that, if another is subsequently executed, it shall be 
the first lien.—Rose v. Provident Saving, Loan & In 
vestment Assn., Ind., 62 N. E. Rep. 293. 

141. MOTION TO NoNnsvuIT—Effect on Counterclaim.— 
A motion to nonsuit for insufficiency of evidence does 
not amount to an admission by defendant that a coun- 
terclaim setup by him is without merit.—Davenport 
v. Dose, Oreg., 67 Pac. Rep. 112. 

142. MUNICIPAL CORPORATIONS—Cover of Catch-Basin, 
The absence of the cover of a catch-basin is not the 
proximate cause of injuries sustained from voluntarily 
descending into the Lasin to rescue a child.—Kelly v. 
City of Boston, Mass., 62 N. E. Rep. 259. 

143, MUNICIPAL CORPORATION—Ipjuries from Uncov- 
ered Cellar.—Where plaintiff was injured by falling 

into an open cellarway, and an ordinance requires all 
ways to cellars not used for business to be covered 
evidence tbat such cellar was not so used iscompetent, 
—McLeod v. City of Spokane, Washb., 67 Pac. Rep. 74: 


144. MUNICIPAL CORPORATION—Protesting Against 
Assessment.—A property owner, paying under protest 
an assessment under St. 1899,ch. 3866, for wateringa 
street, and failing to petition for the abatement 
thereof, cannot recover the same.—Stark yv. City of 
Boston, Mass., 62 N. E. Rep. 375. 

145. NEGLIGENCE—Definition of Contributory Neg. 
ligence.—A charge that “by contributory negligence is 
meant any negligence on the part of the person injured 
whicb proximately or naturally contributed to the in- 
ury” is not objectionable.—McLeod v. City of Spokane, 
Wash., 67 Pac. Rep. 74. 

146. NEGLIGENCK—Nail on Stair Step.—A stair step in 
defendant's theater,so worn that a nail projected three- 
sixteenth of an inch, was not a defect for which de- 
fendant was liable for injuries sustained by plaintiff by 
catching his heel on the nail and falling.—Jennings v. 
Tompkins, Mass., 62 N. E. Rep. 265. 

147. NEGLIGENCE—Parents’ Imputable Negligence.— 
The question of negligence of parents in permitting 
the escape of a child of two years from the house toa 
street cartrack held to be for the jury.— Jones yv. United 
Traction Co., Pa., 50 Atl. Rep. 827. 

148. NEGLIGENCE—Starting Wagon Before Passengers 
Were Safely Arranged.—The act ofa driver employed 
by defendant in starting the wagon without looking to 
see whether any one was in a dangerous position, 
thereby crushing plaintiff's leg, which extended in 
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front of the back wheel, help negligence. — Laying 
v. Mt. Shasta Mineral Spring Co., Cal., 67 Pac. Rep. 48 
149. OF FICKERS—Increase During Term of Office.—Ac 
March 14, 1901, fixing the salaries of cartain state of- 
ficers, held not an increase of the compensation fixed 
by law, within Const. art. 7, § 20,so far as it applied to 
the unexpired terms of officers at the time the law was 
passed.—State v. Tingey, Utah, 67 Pac. Rep. 33. 


150. PARTNERSHIP—Claims in Competition with Firm 
Creditors.—A partner cannot claim in competition 
with firm creditors, for advances, whether of goods or 
money,to his partnership.—Wallerstien v. Ervin, U. 
8. C. C. of App., Third C reuit, 112 Fed. Rep. 124. 


151. PARTNERSHIP—Sale of Good Will.—Sale of part- 
nership property or termination of partnership held 
not asale of the good will, beyond any which per- 
tained to the ownership of the goods.—Webster v. 
Webster, Mass., 62N. E. Rap. 383. 


152. PATENTS—Contributory Infringement.—Contrib- 
utory infringement cannot be predicated of the re 
building or replacing of parts ofa patented machine 
by a purchaser for his own use.— Goodyear Shoe Ma- 
chivery Co. v. Jackson, U.8.C.C.of App., First Cir- 
cuit, 112 Fed. Rep. 146. 

153, PERSONAL INJURIES—Evidence of Specific In- 
juries.—In an action for personal injuries, evidence of 
specific injuries suffered held admissible under the 
general allegations of the declaration.—Chicago & R. 
Co. v. McDonnell, IIl., 62 N. E. Rep. 308. 

154. PHYSICIANS AND SURGEONS—Malpractice.—In an 
action for malpractice, a request to charge which ex- 
empts defendant from liability for negligence to any 
diseased patient should be denied.—Mullin v. 
Flanders, Vt., 50 Atl. Rep. 813. 

155. PHYSICIANS AND SURGEONS—Right to Practice 
Osteopathy.—The practice of osteopathy held compre- 
bended within practice of medicine, defined by Rev. 
St. § 4403f, as amended by Act April 14, 1900.—State v. 
Gravett, Ohio, 62 N. E. Rep. 325. 

156. PHYSICIANS AND SURGEONS— What are “Repu. 
table’? Dental Colleges.-The word ‘‘reputable,” as 
used in an act authorizing graduates of reputable 
dental collegcs to practice dentistry without exami- 
nation, means ‘‘worthy of repute,” ‘‘held in esteem,” 
*thonorable,” ‘‘praiseworthy.”’—State v. Chitterden, 
Wis., 88 N. W, Rep. 587. 

157. PLEADING—Objection to Sufficiency of Facts.— 
Where a pleading is not demurred to, objection tothe 
sufficiency of the facts, which might have been so 
raised, may be made to ths evidence.—Ayres v.- 
Blevins, Ind., 62 N. E. Rep. 305. 

158. PRINCIP/L AND AGENT — Undisclosed Agent.— 
Person selling bank stock held to be an undisclosed 
agent, havibg ostensible ownership of the stock, if not 
jointly interested, and authorized to sell the same, 
and a bona fide purchaser from him ac2ordingly ac- 
quired a good ti.le. — Garvin v. Pettee, S. Dak., 88 N. 
W. Rep. 573. 

159. PRINCIPAL AND SURETY — Liability of Surety on 
Insolvency of Maker of Note. — Where a dividend has 
been paid on past due note out of estate of insolvent 
principal maker, the balance may be collected from 
the sureties though there is a probability of another 
dividend.—National Lead Co. v. Montpelier Hardware 
Co., Vt., 50 Atl. Rep. 809. 

160. PROCKSS—Against Executrices.—In an action 
against defendants as individuals, where leave is 
granted to amend by specifying that the action is 
brougbt against certain defendants in their own right 
and as executrices, plaintiff must bring the execu- 


trices into court. — City of Pittsburg v. Kyth, Pa., 50. 


Atl. Rep. 769. 

161. PROHIBITION— When Writ Will be Granted. — 
Application for writ of prohibition will be granted 
where there is something yet to be done in excess of 
the jurisdiction conferred on the inferior court.— 
State v. Lee, La., 31 South. Rep. 14. 





162. RAILROADS—Failure to Set Brake. — Railroad 
company, having voluntarily assumed the duty to set 
a brake on the cars placed under elevator, held liable 
for injuries to licensee for failure to perform such 
duty.— O'Leary Vv. Erie R. Co., N. Y., 62 N. E. Rep. 316. 

163. RELIGIOUS SOCIETIES—Right of Dismissed Pastor 
to Appeal to Civil Courts.—A minister, dismissed from 
a pastorate by an ecclesiastical court, held not es- 
topped to have his dismissal declared unlawful by the 
civil courts. — Wallace v. Trustees of General As- 
sembly of United Presbyterian Church, Pa., 50 Atl. 
Rep. 762. 

164. REMAINDERS—Rights of Children by Prior Wife. 
—Under Rev. St. 1852, pp. 260,251, children by a prior 
wife held not estopped by a proceeding to sell for 
creditors the one-third interest in his lund given to 
the subsequent wife, subject to her life estate therein, 
from claiming the land at her death.—Holliday v. Mil- 
ler, Ind., 62 N. E. Rep. 291. 

165. S\Les—Recovery of Entire Price on Conditional 
Sale.—Where the vendee in a conditional sale has re- 
ceived the goods and broken the contract, the vendor 
may recover the entire price. — Smith v. Aldrich, 
Mass., 62 N. E. Rep. 381. 

166. SALES—When Promise as to Working Capacity 
of Machinery is Not Fraud.—Where, on the sale of ma- 
ehinery, defendant promised to make it work upto a 
certain capacity, the failure to keep such promise 
does not constitute fraud, though defendant never in- 
tended to keep the promise. — Ayres v. Blevins, Ind., 
62 N. E. Rep. 305. 

167. SPECIFIC P&RFAIRMANCE — Decree Good at Time 
of Decree but not when Bill was Filed.—Specific per- 
formance of an agreement to deliver certain notes to 
a judgment creditor on the satisfaction of the judg- 
ment will not be denied, where he is entitled thereto 
at the time of the decree, though pot when the bill 
was filed.—Fred v. Fred, N. J., 50 Atl. Rep. 776. 

168. SPECIFIC PERFORMANCE—Vesting of Title on De- 
cree.—A decree in a suit for specific performance held 
not to vest the absolute title immediately in the com- 
plainant, but at the death of a life tenant. — Simmons 
v. Conklin, Mich., 88N. W. Rep. 625. 

169. STATUTES— Construction in Other States. — Con- 
struction of statute of a sister state by its highest 
court will be followed in the courts of another state.— 
Kulp v. Fleming, Ohio, 62 N. E. Rep. 334. 

170. STREET RAILROADS — Cyclist Must Look and 
Listen.—A cycNst is bound to look and listen just be- 
fore crossing street railway tracks. — McCracken v. 
Consolidated Traction Co., Pa., 50 At}. Rep. 830. . 

171. TsXaTION — Effectuating Void Tux Deed.—A tax 
deed, void for want of notice, cannot be made effect- 
ive by the issuance of an amended deed, without 
notice, more than three years after the execution cf 
the original. — Peters & Wilhe!my Co. v. Maloney, S. 
Dak,, 88 N. W.Rep. 575. 

172, TsXaTION—Notice to Raise Assersment.—Notice 
of county board of equalization of intent to raise as- 
sessment should fix a day certain for appearance of 
property owner. — Everett Water Co. v. Fleming, 
Wasb., 67 Pac. Rep. 82. 

178. TAXATION — Powers cf Territorial Boards of 
Equalization.—Und«r Comp. Laws, §§ 2634 2636, the ter- 
ritorial board of ¢qualization has no authority to raise 
the aggregate valuation of the property of the terri- 
tory above the aggregate valuation as returned by the 
county assessors.— Poe v. Howell, N. M., 67 Vac. Rep. 
62. ‘ 
174. TAXATION — Rebate of Taxes Because of Fire. — 
Where property is destroyed by fire after the taxes 
are spread on the assessment roll, the owner is not en- 
titled to a rebate of the taxes.—Case v. City of Detroit, 
Mich., 88 N. W. Rep. 626. 

175. TITLE TO RBAL ESTaTE—Litigated in Suit for Di- 
vorce.—Title to real estate cannot be litigated in suit 
for divorce and to compel a conveyance from de- 
fendant of land alleged to have been purchased 
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with complainant’s money.—Wetmore vy. Wetmore, 
Oreg., 67 Pac. Rep. 98. 

176.. TRESPASS—Right of Way as D. fense.—An agree- 
ment between landowners, granting plaintiff's prede- 
cessors in title a right of way over the land in dispute, 
held admissible in an action for trespass thereon.— 
Bassett v. Pennsylvania Co., Pa., 50 Atl. Rep. 772. 

177. Tata — Admisiion of Copy of Document Before 
Pcovt of Los3.—The admission ofa copy of a bond 
without proof of the loss of the original held not er- 
roneous, in an action onthe bond, where counsel 
stated that proofof loss would be subsequently pro- 
d iced.—Italian-Swiss Agricultural Colony v. Pease, 
Ill., 62 N. E. Rep. 317. 

178. TRIAL—Excluding Question Without Statement 
as to Relevancy.— Where a question is objected to and 
excluded, and no statement is made as to what the 
witness would testify, error in excluding the question 
does not appear.—Mullin v. Flanders, Vt., 50 Atl. Ren. 
813. 

179. TRIAL—Refusal to Permit Quistion to be Re- 
peated.—Where a question bas been answered, it is 
not an abuse of discretion to refuse to permit it to be 
repeated.—Mullin v. Flanders, Vt., 50 Atl. Rep. 813. 

180. TROVER AND COXVERSION—Letter as Evidence of 
Demand.—A letter from the owner of a stolen property 
to the person in possession thereof held admissible to 
show notice and demand,inan action for conversion 
against the person in possession.—Rectcr v. Thomp- 
son, Wasb., 67 Pac. Rep. &. 

181. Trusts — Resulting Trusts.—Where one pur. 
chases and pays for property, and causes it to be con- 
veyedto another, with the intention that it shall be 
held in trust forthe benefit of third persons, which in- 
tended trust fails, because not so decl ired as to be en- 
forceable, the grantee does not take the beneficial in- 
terest inthe property, but a trust results in favor of 
the purchaser.—/n re Davis, U.S. D. C., D. Mass., 112 
Fed. Rep. 129. 

182. TrRusTs—Substitution of New Trustee.—A trustee 
substituted for another by order of court becomes the 
duly authorized trustee fromthe date of such order, 
although a subsequent decree conditions his appoint- 
ment upon settlement by the old trustee and upon his 
taking an oath.- Cauhape v. Barnes, Cal., 67 Pac. Rep. 
55. 

183. VENDOR AND PURCHASER—Innocent Misrepre- 
sentations.—That a misrepresentation of the amount 
of land owned and intended to be conveyed was inno- 
cent held no defense toa suit for rescission.—- Zunker 
v. Kuehn, Wis., 88 N. W. Rep. 605. 

184. VENUE—When Motion Should be Made.—Under 2 
Ballinger’s Ann. Codis &St. § 4856, a motion for change 
of venue because a suit is commenced ina wrong 
county cannot be made at the close of plaintifi’s case, 
though the cause is then dismissed as to the only de- 
fendant living in such county.—Rector v. Thompson, 
Wash., 67 Pac. Rep. 86. 

185. WATERS AND WaTER COURSES— Daw ages for Pol- 
luting Stream.—The measure of damrges for pollut- 
irg a water course being the cost of clearing the 
stream, or, if that exceeds the value of the property, 
such value, evidence as to the real value of the prop- 
erty is admi sibie.- Stevenson v. Ebervule Cval Co., 
Pa., 50 Atl. Rep. 818. 

186. WATERS AND WATER COURSES-—T tle of Riparian 
Ownersto Water of Luke.—Riparian owners, though 
entitled to use water in the outlet ofa lukefor mill 
purposes, have notitle tothe water of the lukw as of 
right, nor right to divert it.—City of Syracuse v. 
Stucey, N. Y., 62 N. E. Rep. 354. 

187. WILLS -— Contingent Claims.—A contingent 
cluimant against a decedent’s estate, whose claim does 
not become absolute until after the time limited for 

filing clauimsin administration proceedings, held en- 
titled to sue lt gatees in a cause of action under Rev. 
St. 1898, ch. 141, § 3269.—-South M lwaukee Co. v. 
Murphy, Wis., 88 N. W. Rep. 583. 








188. WILLS—Directing Verdict on Contcst.—Under 
the statute making the issue as to the validity ofa will 
triable to ajury, averdict sgainst a contestant can 
only be directed where the evidence would be in- 
sufficient to support a verdict for contestant.— Taomp- 
son v. Bennett, Ill.,62 N. E. Rep. 321. 

189. WILLS—Estate for Life and Remainder to I-sue. 
—Where a testator devises a residue of bis estate dur- 
ing devisee’s natural life,and directs that at ber de- 
cease such portion shall be inherited by her surviving 
issue, share and share alike,the devisee takes only a 
life estate in the residue.—Hiil v. Giles, Pa., 50 Atl. 
Rep. 758. 

190. WILLS — Evidence as to Undue Influence.— 
Where the probate of a will iscontested on the ground 
of undue influence exercised by testator’s wife, evi- 
dence of his declarations as to how he came to make 
the will is inadmiss ble.—Appeal of Vivian, Cunn., 
50 Atl. Rep. 797. 

19i. WILLS—Evidence to Prove Undue Influence.— 
Where the probate of a will is contested on the ground 
of undue influence, testimony of an intimate neighbor 
as to the condition of testator’s mind, as to being 
easily influenced or not, is admissible.—Appeal of 
Vivian, Conn., 50 Atl. Rep. 797. 

192. WILLS — Proper Attestation.—Any act which 
would indicate to witness that testator intends to give 
effect to a paper as his will is sufficient.—/n re Claflin’s 
Will, Vt., 50 Atl. Rep. &15. 

193. WILL8—Recovery of Devise Under Foreign Will. 
—An action cannot bs maintained by a devisee to re- 
cov:r lands in Pennsylvania under a foreign will, 
which was not proved as required by the laws of the 
state, and where no copy was probated in the state, as 
required by P. L. 136.—De Roux v. Girard’s Exr., U. 8. 
C. C. of App., Tuird Cireuit, 112 Fed. Rep. 89. 

194. WILLS—When Rights of Legatees V st.—Rights 
of leg tees under a will beld to vest upon the death of 
testator, and not at date specified inthe will.— Mur- 
phey v. Brown, Ind., 62 N. E. Rep. 275. 

195. WiTNESSES—Cashier’s Testimony as to Dealings 
of Deceased Person With Bank.—A cashier and assist- 
ant cashier of a bank held not parties to an action by 
the bank against an administrator, within Code Civ. 
Proc. § 1880, subd. 3, making them incompetent as wit- 
nesses.—City Sav. Bank v. Enos, Cal., 67 Pac. Rep. 52. 

196. WITNESSES — Effect of Assignment on Com- 
petency to Testify Against Deceased Person.— Under 
Rev. St. § 858,a party complainant in asuit against 
the representatives of persons deceas“d is not a com- 
petent witness as to transactions with the decedents, 
notwithstanding an assignment, made pending the 
suit, transferring all his interest in the subject-matter 
to others, where he remains a party to the record.—De 
Roux v. Girard’s Exr.,U.S. C.C. of App, Third Cir- 
cuit, 112 Fed. Rep. 89. 

197. WITNESSES — Hearsay for Impeachment.— Hear- 
say evidence held not the less damaging because in- 
troduced as an alleged impeachment —Adams Vv. De- 
troit Electric Ry., Micb., 88 N. W. Rep. 634. 

198. WirnESSsES—Insanity of Witness.—Where pros- 
ecuting witness was, on the day of the rendition of the 
verdict, adjudged insane, his declarations made two 
months before, should not be excluded; there being 
nothing to show that he wus Lot then sane.—Stute v. 
Smith, Wash., 67 Pdtv. Rep. 70. 

199. WiITNESSES—Surviving Husband Against De- 
ceased Wife.—Under Comp. Laws, § 10,213, a surviving 
husband was competent, in an action to set asidea 
deed from him to his wife,to testify to transactions 
between himself and wife showing that the deed was 
for a valuable considir tion.—Ward v. Ol.ver, Mich., 
88 N. W. Rep. 631. 

200. WITNESSES—Surv:vors as Witress¢s.—Under V. 
S. § 1237, the survivor to a contract is a competent wit- 
ness for the descendants or successors in interest of 
the deceased party.—Ainsworth v. Stone, Vt., 50 Atl. 
Rep. 805. 




















